Formal Issue Paper Number 00 - 025

AGENDA — July 25, 2000 Business Taxes Committee Meeting
Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action 1 — Consent Item(s)

Proposed revision to Audit Manual Chapter 6, Vehicle, Vessdl and
Aircraft Dealers, other than sections 0601.50, 0609.20 and 0614.17

Adopt proposed revisions as agreed upon by industry and staff.

Action 2— A California Dealer Purchasing For Resale A
New Vehicle Of A Line-Make For Which The Dealer Does
Not Hold A Franchise. (AM Sections 0601.50, 0609.20 and
0614.17)

Adopt either:

1) Staff’ s recommendation to incorporate language stating that the
transactions arein violation of the Vehicle Code, but if properly
supported by a specific resale certificate, can be accepted as sales for
resale, or

2) Industry’ s proposal to incorporate language stating that the
transactions arein violation of the V ehicle Code and cannot be
accepted as salesfor resale even if supported by a specific resale
certificate.

Action 3— Authorization to Publish
(whichever language is approved)

Direct the publication of the proposed amendments to Audit Manual
Chapter 6 as adopted in the above actions.

Operative Date:
I mplementation:

None
Upon Board approval
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AGENDA — July 25, 2000 Business Taxes Committee Meeting

Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

Staff and Industry’s Proposed Regulatory L anguage

Action 1 — Consent Item(s)

Proposed revisions to Audit Manual
Chapter 6, Vehicle, Vessel and Aircraft
Dealers, other than sections 0601.50,
0609.20 and 0614.17

Refer to Exhibit 2 for revised text.
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AGENDA — July 25, 2000 Business Taxes Committee Meeting
Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

L anguage Proposed by Staff

L anguage Proposed by
Industry

Comments

Action 2 - A California
Dealer Purchasing For
Resale A New Vehicle
Of A Line-Make For
Which The Dealer Does
Not Hold A Franchise
(AM Section 0601.50,
0609.20 and 0614.17)

AUTOBROKERS ACTING
AS INDEPENDENT
RETAILERS

0601.50

() Where If the autobroker agrees
in advance to secure an adtomebile
motor vehicle for a client a a
specified price, the autobroker is
the retailer. It is immateria that
the car deder hills the broker or
the autobroker's client.

(b) Where If the car dealer bills the
autobroker for the automebile
motor vehicle and the autobroker
in tun bills the client, the
autobroker isthe retailer.

(c) If the autobroker files a

AUTOBROKERS ACTING
AS INDEPENDENT
RETAILERS

0601.50

(a) Where-If the autobroker agrees
in advance to secure an adtomebite
motor vehicle for a client at a
specified price, the autobroker is
the retailer. It is immateria that
the car deder hills the broker or
the autobroker's client.

(b) Where If the car dealer hillsthe
autobroker for the automebile
motor vehicle and the autobroker
in turn bills the client, the
autobroker istheretailer.

(c) If the autobroker files a

“Dedler's Report of Sdle” for the

“Deder's Report of Sde” for the

sale of a motor vehicle that the

sale of a motor vehicle that the

autobroker  arranged  between

autobroker  arranged  between

private parties, the autobroker is

private parties, the autobroker is

theretailer.

Autobrokers are required to report

theretailer.

Autobrokers are required to report

and pay sdes tax on sdes of

and pay sdes tax on sdes of

vehicles when they are the retailer

vehicles when they are the retailer

for sales and use tax purposes.
I I i o 4

for sales and use tax purposes.
I ) with i

Staff updated language to
provide additional
examples of autobrokers
acting in the capacity of
the retailer. Industry
agrees with the examples.
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AGENDA — July 25, 2000 Business Taxes Committee Meeting

Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

L anguage Proposed by Staff

L anguage Proposed by
Industry

Comments

Department—of —Meotor—\/ehicles;

I i : ,5 I 9
of Sdle Since the new law (see
Section 0601.45) does not prevent

i . 15 9
of Sale Since the new law (see
Section 0601.45) dees-net prevents

a franchised dedler from sdlling a

a franchised deder from sdlling a

motor vehicleto adeaer whoisan

new motor vehicle to a dealer who

autobroker, such purchase could be

is an autobroker, such purchase

made under a resde certificate

with the vehicle registered in the

codld—cannot be made under a

name of the dealer-broker. The

resde certificate with-thevehicle
X X -

Vehicle Code, however, prohibits

dealer-broker. The Vehicle Code;

a_ deder-broker, acting in the

however; prohibits a dealer-broker,

capacity of the retailer from

acting in the capacity of the

purchasing a new motor vehicle

retailler from purchasing a new

for resdle of a line or make for

motor vehiclefor resale of aline or

which the dealer-broker does not

make for which the dealer-broker

hold afranchise. This violation of

does not hold a franchise. This

the deadler's license alone would

violation of the deder's license

not be cause to disdlow the

alone would net—be provide

transaction as aresde. A sdeby a

sufficient cause to disallow the

franchised new car deder to

another deder will be dlowed as a

transaction as aresde. A-sdebya
franchised—new—car—dealer—to

sale for resde for sales and use tax

ancther dedlerwill be allowed-as-a

purposes provided the purchasing

saleforresalefor sales-and-use tax

dealer holds a valid seller’s permit

ol ! :

Staff updated language to
address new vehicles
purchased for resale by
non-franchised deders in
violation of Vehicle Code
section 11713.1.

Staff’s position is that
even if the new car
deder’'s sale of a new
vehicle to a non-
franchised dealer who in
fact will resell the vehicle
without use violates the
Vehicle Code, the new
car dealer's sale is not a
retail sale subject to tax.
It is not appropriate to
impose tax on the seller
who is not making a retail
sale and who has obtained
a resde certificate from
the purchaser.
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AGENDA — July 25, 2000 Business Taxes Committee Meeting

Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

L anguage Proposed by

Action Item L anguage Proposed by Staff Industry Comments
and issues a resdle certificate. | dealerholdsavalid-sellerspermit | Industry believes that a
New car dealers should be advised | and—issues—a—resale—certificate. | new car dedler may not

to  reguest a specific resde

New car dealers should be advised

certificate (clearly identifying the

not to reqguest accept a specific

new vehicle being purchased) for

resde certificate {clearly

each transaction and can accept the

dorti i ricle ba

specific resale certificate in good

purchased) for this type of each

faith provided that they have no

transaction and—ecan—acecept—the

knowledge that the vehicle will not

specific-since a-resde certificate

be resold. If the new car deder

cannot be issued in good faith

accepts  a _non-specific _ resae

provided—that—they —have—ho

certificate, good faith may be

o I lowill

questioned based on the violation

beresold. Hthe new cardealer

of the vehicle code. The new car

dealer can  overcome this

presumption by obtaining

documentation from the non-

franchised dealer showing that the

new vehicle was, in fact resold.

Good faith in accepting a specific

resde certificate should not be

questioned based solely on the fact

that the transaction violates the

dealer licensing provisions of the

Vehicle Code.

Mehicle-Code: The violation of
Vehicle Code section 11713.1 is
sufficient to overcome the

accept a resale certificate
in good faith from a non-
franchised dealer who in
fact will resdll the car,
because the transaction is
in violation of the vehicle
code.
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AGENDA — July 25, 2000 Business Taxes Committee Meeting

Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

L anguage Proposed by Staff

L anguage Proposed by
Industry

Comments

When a deder-broker pays sales

presumption of a good faith
acceptance of a resale certificate,
whether _or _not it contains a
statement that the specific
vehicle is being purchased for
resale in _the regular course of
business.

When a deder-broker pays sales

tax reimbursement to  the

tax __ _reimbursement  to  the

franchised deder, a tax-paid

franchised deder, a tax-paid

purchase resold deduction will be

purchase resold deduction will not

alowed provided the vehicle is in

be alowed provided—even if the

fact resold without use. The mere

vehicle is ia—faet—resold without

fact of registration in the name of

use. The mere fact ofregistration

the purchasing dealer does not

that the vehicle was registered in

make this transaction aretail sale.

the name of the purchasing deaer

does-net makes this transaction a
retail sale.

Staff updated language to
assist auditors in
determining whether a tax
paid purchases resold
credit is appropriate.
Staff's position is that a
non-franchised dedler
would be entitled to a tax
paid purchases resold
deduction if they acquired
a new vehicle tax paid
and they resold the
vehicle without use.

Industry believes that the
sadle of the vehicle to the
non-franchised dealer is a
taxable sale even though
the vehicle is resold
without use, and
therefore, no tax pad
purchases resold
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AGENDA — July 25, 2000 Business Taxes Committee Meeting

Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

L anguage Proposed by

Action Item L anguage Proposed by Staff Industry Comments
deduction  should be
allowed.

When these types of transactions

When these types of transactions

are _encountered in_audits of

are _encountered in _audits of

franchised deders, BOE-1164

franchised deadlers, BOE-1164

should be prepared for

should be prepared for

questionable transactions, e.g., sae

questionable transactions, e.g., sae

of a Rolls Royce to a used car

of a Rolls Royce to a used car

dedler which is registered at an

dedler which is registered at an

address other than the purchasing

address other than the purchasing

dealer's business address. In

dealer’'s business address. In

addition, a copy of the BOE-1164

addition, a copy of the BOE-1164

containing _information  (sdlling

containing _information  (sdling

dealer, purchasing dealer, date of

dealer, purchasing dealer, date of

transaction, VIN number,

transaction, VIN number,

description of the vehicle, etc.) on

description of the vehicle, etc.) on

transactions that appear to violate

transactions that appear to violate

the Vehicle Code should be

the Vehicle Code should be

forwarded to the Centralized

forwarded to the Centralized

Review Section (CRS) in the

Review Section (CRS) in the

Headquarters packet when the

Headguarters' packet when the

audit is transmitted (similar to

audit is transmitted (similar to

FTB information), and a “DMV"

FTB information), and a “DMV’

comment_should be placed on the

comment_should be placed on the

back of the BOE-414-A indicating

back of the BOE-414-A indicating

that a BOE-1164 is attached. CRS

that a BOE-1164 is attached. CRS

will forward this information to

will forward this information to

DMV for further investigation.

DMV for further investigation.

Staff updated language to
establish procedures for
following up with the
purchasing dealers on
guestionable transactions
and notifying DMV of
potential violations of the
Vehicle Code. Industry
agrees with this language.
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AGENDA — July 25, 2000 Business Taxes Committee Meeting
Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

L anguage Proposed by Staff

L anguage Proposed by
Industry

Comments

AutoBbrokers who intend to bill
their clients for the vehicle should
advise the dedler from-whom-they
purehase-it of the amount of sales
tax to be charged. If the amount of
tax charged by the deder is
sufficient to cover the autobroker's
selling priceto his or her customer,
there is no additiona liability to
the broker. However, leads on the
dealer charging the sales tax
should be prepared, as it
sometimes occurs that the deader's
invoice does not reflect this
charge. Anexamplefollows:

Invoice in Autobroker’'s Invoicein Deders

Filefrom Dealer File to Autobroker
AutormebHe-Motor Vehicle
$12,000 $12,15213
Sales Tax on $14,000 (@8.25%)
1,155840 *1,003#27
$13,155$12.840 $13,155$12:840

AutoBbrokers who intend to bill
their clients for the vehicle should
advise the dedler from-whom-they
purehase-it of the amount of sales
tax to be charged. If the amount of
tax charged by the deder is
sufficient to cover the autobroker's
selling priceto his or her customer,
there is no additional liability to
the broker. However, leads on the
deadler charging the sdes tax
should be prepared, as it
sometimes occurs that the dealer's
invoice does not reflect this
charge. Anexamplefollows:

Invoicein Autobroker's Invoicein Dedlers

File from Dealer File to Autobroker
AutomebHeMotor Vehicle
$12,000 $12,15213
Sales Tax on $14,000 (@8.25%)
1,155840 *1,003727
$13,155$12.840 $13,155812.840
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AGENDA — July 25, 2000 Business Taxes Committee Meeting

Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

L anguage Proposed by Staff

L anguage Proposed by
Industry

Comments

*($12,152)(.0825)

The tax due from the deder in this
case is $1,155840. When auditing
dedlers who sdl to autobrokers,
auditors should check for evidence
of tax on an amount greater than
the selling price reflected in the
dedler'srecords.

NEW CAR RESALES TO
USED CAR DEALERS
0609.20

onaly. eal "
sell—nenw—vehicles to—used—car
dedlers—apparently—for—resde
Vehicle Code section

*($12,152)(.0825)

The tax due from the dedler in this
case is $1,155840. When auditing
dedlers who sdl to autobrokers,
auditors should check for evidence
of tax on an amount greater than
the selling price reflected in the
dedler'srecords.

NEW CAR RESALES TO
USED CAR DEALERS
0609.20

ionally. ol "
sell—new—vehicles to—used—car
dealers—apparenthy—for—resale.

Vehicle Code section

11713.1(f)(1) prohibits a deder

11713.1(f)(1) prohibits a deder

from purchasing a new motor

from purchasing a new motor

vehicle for resale in aline or make

vehiclefor resdein aline or make

for which the dealer does not hold

for which the dedler does not hold

afranchise. In the event the-a new

afranchise. In the event the-a new

motor vehicle dealer has claimed
such sales for resale, the deduction
will be dlowed, only if the
following conditions are met:

(@) The dedler has not registered
the car to someone other than

motor vehicle deder has clamed
such sales for resale, the deduction
will not be alowed—enrly—if-the
followd it y
{8—The-dedler-hasnet-registered
the-car-to-someone-otherthan

Staff updated language to
address new vehicles
purchased for resale by
non-franchised deders in
violation of Vehicle Code
section 11713.1.

Staff’s position is that
even if the new car
deder's sale of the new
car to a non-franchised
dedler who in fact will
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AGENDA — July 25, 2000 Business Taxes Committee Meeting

Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

L anguage Proposed by Staff

L anguage Proposed by
Industry

Comments

the used car dedler, and

(b) The deder has a specific
resde certificate from the
used car dedler on file.

If these conditions are not met, the

selling dedler will be given the

opportunity to supply evidence to

support that the new motor vehicle

was purchased by the non-

franchised deder for resde as

discussed in Section 0409.50.
This violation of the deder's

This violation of the deder's

license alone would not be cause

license—alene-would pet be cause

to disdlow the transaction as a

resade. A sale by afranchised new

to disalow the transaction as a
resde. A-saleby-afranchised-new

car deder to another dealer will be

car-dealerto-ancther dealerwill be

dlowed as a sde for resale for

aowed as—a sale for resdlefor

sades and use tax  purposes

provided the purchasing dealer

dod_ hosi ool

holds a valid sdler's permit and

hold lid_saller , :

issues aresale certificate. New car

issyes-atresalecertificate: New car

dealers should be advised to

dealers should be advised not to

request a specific resale certificate

reguest—accept a speciic—resale

(clearly identifying the new

vehicle being purchased) for each

certificate {clearlyidentifying-the
pew—vehicle being-purchased) for

transaction _and can accept the

each-this type of transaction and

specific resale certificate in good

can—accept—since the—a—specific

faith provided that they have no

resde certificate cannot be issued

knowledge that the vehicle will not

in good faith previded—that—they

resell the car without use
violates the Vehicle Code,
the new car deder's sale
is not a retail sale subject
to tax, and it is not
appropriate to impose tax
on the sdler who is not
making a retail sale and
who has obtained a resale
certificate  from  the
purchaser.

Industry believes that a
new car deder may not
accept a resale certificate
in good faith from a non-
franchised dedler who in
fact will resell the car
because the transaction is
in violation of the vehicle
code.
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AGENDA — July 25, 2000 Business Taxes Committee Meeting

Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

L anguage Proposed by Staff

L anguage Proposed by
Industry

Comments

be resold. If the new car deder

accepts  a _non-specific _ resae

certificate, good faith may be

questioned based on the violation

of the vehicle code. The new car

dealer can  overcome this

presumption by obtaining

documentation from the non-

franchised dealer showing that the

new vehicle was, in fact resold.

Good faith in accepting a specific

resde certificate should not be

questioned based solely on the fact

that the transaction violates the

dealer licensing provisions of the

Vehicle Code.

An audit memorandum (BOE-
1164) should be prepared on all

Mehicle-Code—The violation of
Vehicle Code section 11713.1 is
sufficient  to overcome the
presumption of a good faith
acceptance of a resale certificate,
whether _or _not it contains a
statement that the specific
vehicle is being purchased for
resale in the regular course of
business.

An audit memorandum (BOE-
1164) should be prepared on all

Staff updated language to
establish procedures for
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AGENDA — July 25, 2000 Business Taxes Committee Meeting

Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

L anguage Proposed by Staff

L anguage Proposed by
Industry

Comments

sales of new cars by new car
dealers, for resale, to used car
dealers. In auditing the records of
the purchaser (used—ear—non-
franchised dealer), the auditor faet

sales of new cars by new car
dealers, for resale, to used car
dealers. h-auditing-therecords-of
the—purechaser—{used—car—non-

should be-verifyied that the vehicle
or vehicles in question were
actually purchased for resale and
not for use. A _copy of the BOE-
1164  containing  information

EE““I;.EI“E'”@. thal-the-vehieie

actually-purchased-for+esale-and
notfor-use. A copy of the BOE-

1164 containing  information

(selling dealer, purchasing dealer,

(selling dealer, purchasing dealer,

date of transaction, VIN number,

date of transaction, VIN number,

description of the vehicle, etc.) on

description of the vehicle, etc.) on

transactions that appear to violate

transactions that appear to violate

the Vehicle Code should be

the Vehicle Code should be

forwarded to the Centralized

forwarded to the Centralized

Review Section (CRS) in the

Review Section (CRS) in the

Headquarters packet when the

Headguarters' packet when the

audit is transmitted (similar to

audit is transmitted (similar to

FTB information), and a “DMV”

FTB information), and a “DMV"

comment _should be placed on the

comment_should be placed on the

back of the BOE-414-A indicating

back of the BOE-414-A indicating

that a BOE-1164 is attached. CRS

that a BOE-1164 is attached. CRS

will forward this information to

will forward this information to

DMV for further investigation.

DMV for further investigation.

following up with the
purchasing dealers on
guestionable transactions
and notifying DMV  of
potential violations of the
Vehicle Code.

Staff believes that the
auditor should allow
supported resale
transactions and thus,
prepare an audit
memorandum  notifying
the non-franchised
deder's district of
account for follow-up and
DMV of a potentiad
violation of the Vehicle
Code.

Industry believes that
since the auditor is not
allowing sales for resale
to non-franchised dealers,
an audit memorandum
should be completed only
to notify DMV of a
potential violation of the
Vehicle Code
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AGENDA — July 25, 2000 Business Taxes Committee Meeting

Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

L anguage Proposed by Staff

L anguage Proposed by
Industry

Comments

TYPES OF VEHICLES NOT
ORDINARILY SOLD
0614.17

If a vehicle deder or lessor
purchases under aresale certificate
a new vehicle of atype which the
dedler is not franchised to sdll, or
does not ordinarily sdll or lease as
anew vehicle, and uses the vehicle
for any purpose other than, or in
addition to, demonstration or
display, it will be presumed that
the dealer is not holding the
vehicle for sadle in the regular
course of business and that tax is

due, and measured by the purchase
price of such vehicle.  (See
Regulation 1669.5(b)(1))

Note: Vehicle Code section

TYPES OF VEHICLES NOT
ORDINARILY SOLD
0614.17

If a vehicle dealer or lessor
purchases under aresale certificate
a new vehicle of a type which the
deder is not franchised to sell, or
does not ordinarily sell or lease as
anew vehicle, and uses the vehicle
for any purpose other than, or in
addition to, demonstration or
display, it will be presumed that
the dedler is not holding the
vehicle for sde in the regular
course of business and that tax is
due, and measured by the purchase
price of such vehicle. (See
Regulation 1669.5(b)(1))

Note: Vehicle Code section

11713.1(f)(1) prohibits a dealer

11713.1(f)(1) prohibits a dealer

from purchasing a new motor

from purchasing a new motor

vehicle for resale of aline or make

vehicle for resale of aline or make

for which the deder does not hold

for which the deder does not hold

a franchise. This violation aone

a franchise. This violation alone

would not be cause to disalow the

would net be sufficient cause to

fransaction as a resale. (See

disallow the transaction as aresale.

section 0609.20)

(See section 0609.20)

Staff updated language to
introduce Vehicle Code
section 11713.1 and cross
reference more detailed
information.

Staff believes that sales
for resadle to non-
franchised deders should
be alowed if properly
supported and the vehicle
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AGENDA — July 25, 2000 Business Taxes Committee Meeting
Proposed Revisions to Audit Manual Chapter 6, Vehicle, Vessel and Aircraft Dealers

Action Item

L anguage Proposed by Staff

L anguage Proposed by
Industry

Comments

wasin fact resold.
Industry  believes that
sdes for resde of new
vehicles to non-franchised
dedlers should not be
alowed, even if
supported by a valid
resale certificate, because
these transactions violate
Vehicle Code section
11713.1.

AM CH 6 AGENDA .doc
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BOE-1489-J REV. 2 (1-00) STATE OF CALIFORNIA
FORMAL ISSUE PAPER BOARD OF EQUALIZATION

Issue Paper Number 00 - 025 [ ] Board Meeting

X] Business Taxes Committee

[] Customer Services and
Administrative Efficiency
Committee

[ 1 Legislative Committee

E Property Tax Committee

Other

/8 BoARD OF EQUALIZATION
~’. KEY AGENCY ISSUE

Proposed Revisionsto Audit Manual Chapter 6,
Vehicle, Vessel and Aircraft Dealers

. Issue

Should staff’ s proposed revisions to Chapter 6, Vehicle, Vessel and Aircraft Dealers, be incorporated into
the Sales and Use Tax Department’s Audit Manual ?

[1. Staff Recommendation

Staff recommends that the proposed revisions be incorporated into Chapter 6 of the Audit Manua (AM),
as illustrated in the attached draft (Exhibit 2). Staff recommends no operative date since the proposed
revisions reflect current administrative policies and procedures.

[I1. Other Alternative(s) Considered
A. Alternativel

As proposed by Mr. Peter Welch of the California Motor Car Dealers Association (hereafter
CMCDA), publish proposed Chapter 6, but with amendment of sections 0601.50, 0609.20 and
0614.17 to provide that a new car dealer cannot accept a resale certificate in good faith for a new
vehicle of a line or make that the dealer is not franchised to sell. This proposal has no operative
date.

B. Alternative?2
Make no changes to Audit Manual Chapter 6.

EPC Page 1 of 10



BOE-1489-J REV. 2 (1-00)
FORMAL ISSUE PAPER

Issue Paper Number 00 - 025

V. Background

EPC

The Audit Manual (AM) is the State Board of Equalization’s (Board) guide for conducting sales and use
tax audits. The thirteen chapters contained within the AM incorporate procedures and techniques that
have evolved over the years and are proven to be sound and practical. Field auditors are required to
carefully study these procedures and techniques in order to ensure that audits are conducted, and reports
are prepared, in aclear and uniform manner consistent with approved audit policies and procedures.

Auditsinvolving vehicles, vessels and aircraft pose unique challenges to auditors. 1n addition to the audit
procedures described in this chapter, auditors must be familiar with an assortment of industry-specific
records and the documentation required by other regulatory agencies. Chapter 6, originally titled Motor
Vehicle Dealers, has been expanded to include vessel and aircraft dealers, since the audit procedures and
application of law to these industries are very similar to those for motor vehicle dealers. Chapter 6, last
revised in October 1985, provides comprehensive information on the standard industry and regulatory
records, and establishes audit procedures for examining these records.

The proposed revision to AM Chapter 6 is scheduled for consideration by the Business Taxes Committee
on July 25, 2000. The chapter was revised by staff and cleared through various staff and managers who
reviewed the chapter and recommended additional changes. Their suggestions and recommendations
have been incorporated. On April 10, 2000 and May 30, 2000, staff met with interested parties to discuss
the proposed revision. As a result of these meetings, additional information was incorporated regarding
consumer use tax transactions for vessels and aircraft. In addition, the chapter was reorganized, grouping
similar areas together to enable needed information to be more easily located. The following discussion
provides an overview of the substantive revisions proposed for the chapter.

Discussion — Auditing New and Used Car Dealers

Vehicle manufacturers enter into franchise agreements with new car deaers that alow the dealer to sell
the manufacturer’s make of vehicles. These agreements require the dealers to follow specific accounting
and franchise reporting guidelines. Consequently, accounting journals and records found at new car
dederships are generally detailed and thorough, and most dealerships use similar financial statement
accounting programs. Used cars are sold by both new car dealers and dealers speciaizing only in used
cars. Dealers speciaizing only in used cars are not franchised by the manufacturer or distributor and
usually operate independently. Records found in these businesses vary greatly, ranging from complete
accounting records with journals, to car deal jackets and Report of Sale books with no summary journals.

Various regulatory and industry changes have occurred since Chapter 6 was last revised. Proposed
additions to Chapter 6 include references and examples of the type of records found at both new and used
car dealerships. These additions also provide guidance on where to locate specific information necessary
for the audit of those records. While many of the sections discussed below also apply to vessel and
aircraft dealers, they are summarized here based on the organization of the chapter.

* AM Sections 0601.50, 0609.20 and 0614.17 were expanded to discuss Vehicle Code section 11713.1.
This Vehicle Code section specifically prohibits a dealer from purchasing a new motor vehicle for
resale of aline or make for which the dealer does not hold a franchise.
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AM Sections 0606.00 through 0606.15 were added to provide recommended procedures for audits of
used car dealers.

AM Section 0603.30 was added to incorporate a sample audit program for new car dealers. This
program was previously an exhibit.

AM Section 0606.15 was added to outline procedures to obtain DMV information from the Consumer
Use Tax Section (CUTS).

AM Section 0607.60 was expanded to provide guidance regarding underallowances on trade-ins of
vehicles. Auditors are provided with guidance on how to audit for underallowances and what
evidence may show an intent to evade tax.

AM Section 0607.72 was added to describe and distinguish between manufacturer’s rebates and
factory-to-dealer incentives.

AM Section 0607.75 was expanded to provide information on the accounting methods and registration
requirements involved in a “roll back.” The returned merchandise requirements of Revenue and
Taxation Code (RTC) sections 6011 and 6012 will be met if the dealer refunds the entire vehicle
selling price and sales tax reimbursement to their customer.

AM Sections 0607.83 was added to address the taxability of smog certification fees and inspection
charges. Separately stated smog certification fees are not subject to tax; however, any smog
inspection charges made in connection with the sale of a vehicle are subject to tax.

AM Section 0608.20 was modified to address optional and mandatory warranties.

AM Section 0611.15 was expanded to include examples of when tax is due on vehicles delivered out-
of-state by Californiadealers.

AM Section 0611.30 was expanded to include information regarding the exemption from tax on the
sale of new noncommercial vehicles manufactured in the United States to a resident of a foreign
country.

AM Section 0611.35 was expanded to include information regarding: 1) sales to common carriers, 2)
the documentation needed for the carrier to claim an exemption from tax for vehicles purchased, and
3) acommon carrier purchaser’s ability to transport vehicles out-of-state as the common carrier under
abill of lading.

AM Section 0611.50 was expanded to include information on exempt sales to foreign diplomatic
personnel.

AM Section 0612.35 was expanded to discuss the application of tax to trade-in alowances or “core”
deposits on new, used and reconditioned parts.

AM Sections 0612.45 and 0612.50 were added to discuss Tire Recycling, Oil Recycling, Hazardous
Woaste and overhead fees.

AM Section 0614.25 was modified to address the growing industry practice of providing loaner
vehicles to customers awaiting repairs to their vehicles.

AM Section 0614.42 was added to incorporate RTC section 6202.7 regarding loans of vehicles to
University of Californiaor Caifornia State University employees.
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AM Section 0614.70 was expanded to discuss purchases made by auto body and repair shops, and
includes examples of items that may be purchased for resale, items being repaired, and items
consumed in the repair process. Exhibit 13 was created to provide a specific resale certificate for use
by the auto body and repair industries.

AM Sections 0616.00 through 0616.35 were added to incorporate procedures for examining returned
merchandise credits for vehicles returned under the California“Lemon Law.”

AM Section 0617.15 was expanded to address situations where the lessee is not subject to use tax (i.e.,
insurance companies, the United States or its instrumentalities). In these instances, the lessor isliable
for the sales tax measured by rentals payable.

AM Section 0617.25 was expanded to state that the lessor of mobile transportation equipment is the
consumer of the equipment and tax is due either on the sale of the equipment to or the use by the
lessor, and if the lessor elects to pay tax measured by rental receipts, tax applies regardless of whether
the equipment is later leased outside California.

AM Section 0617.30 was expanded to include a description of the “up-front” or “drive-away” charges
generally associated with |eases of vehicles.

AM Section 0618.05 was added to incorporate changes in the manner by which local tax is allocated
on the leases of motor vehicles. Section 0618.00 revisions are subject to the approval of new
Regulation 1803.5, Long-Term Leases of Motor Vehicles, by the Office of Administrative Law. On
June 15, 2000, the Board approved this regulation for public hearing.

AM Section 0620.00 was added to address dealers selling vehicles, undocumented vessels and aircraft
licensed or registered in any district imposing transaction (sales) and use tax.

AM Section 0640.05 was added to provide definitions of the most common terms used in the
automobile industry.

Discussion — Auditing Vessal and Aircraft Dealers

In addition to updating AM Chapter 6 for changes in the vehicle industry, this chapter has been expanded
to include information on the closely related vessel and aircraft industries.

AM Sections 0630.00 through 0630.45 were added to provide information on vessel dealers and
procedures generally applicable to audits of vessel dedlers.

Various situations arising from sales of vessels through a yacht or shipbroker are also discussed. Non-
deder, consumer use tax transaction information was added for those vessels delivered out-of-state
and for sales claimed as exempt under Regulation 1594, Watercraft. While these transactions are
generaly handled by the Consumer Use Tax and Petition Sections, there may be occasion for field
auditors to examine these transactions.

AM Sections 0635.00 through 0635.35 were added to provide information on aircraft dealers and
procedures generally applicable to audits of aircraft deaders. Discussions of audit procedures, co-
ownership and use in California are also provided.
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Regulation 1620, Interstate Commerce, is currently being changed to reflect new rules for determining if
aircraft used in interstate commerce were purchased for use in California. Chapter 6 will be updated to
reflect the new rules upon approval of Regulation 1620.

Discussion — Resales of New Vehicles by Non-Franchised Dealers

In 1994, the Legidature enacted Chapter 1253 governing the conduct of autobrokers. The statement of
legislative intent provides that it was intended to protect the integrity and benefits of the new motor
vehicle franchise system, while aso affording consumers the choice and flexibility of utilizing the
services of an autobroker to arrange or negotiate new car purchases within a framework that ensures a
high level of consumer protection and accountability. The Act contains specific prohibitions concerning
the purchase for resale of new motor vehicles by non-franchised dealers, including autobrokers. Vehicle
Code Section 11713.1 states that it is a violation of this code for the holder of any dealer’s license issued
under this article to do any of the following:

...(f) (1) Advertise for sae, sell, or purchase for resale any new vehicle of aline-make for which
the dealer does not hold a franchise.

In their letter dated June 6, 2000, CMCDA objected to language included in AM section 0601.50
concerning the acceptance of resale certificates in good faith by franchised new car dealersin violation of
Vehicle Code section 11713.1. CMCDA points out that a violation of Vehicle Code section 11713.1 is
not only grounds for suspension or revocation of a dealer’s license, it is also a criminal misdemeanor®. It
is CMCDA'’s position that every dealer in California knows that it is illegal for a non-franchised
dealer/autobroker to purchase a new vehicle for resale; therefore, a new car dealer cannot accept a resale
certificate from a non-franchised dealer in good faith because both parties know that such a transaction is

illegal.

In response to CMCDA ' s letter, staff revised AM section 0601.50 to include information on Vehicle Code
section 11713.1 and established audit procedures to forward information on possible violations of this
Vehicle Code section to the Department of Motor Vehicles. Similar revisions were also made to sections
0609.20 and 0614.17. However, staff does not agree with CMCDA that a new car dealer may not accept
a resale certificate in good faith from a non-franchised dealer who in fact will resell the car simply
because the transaction is in violation of the Vehicle Code. Even if the new car deder’s sale of the new
car to a non-franchised dealer who in fact will resell the car without use violates the Vehicle Code, the
new car dealer’s sale is not aretail sale subject to tax, and it is not appropriate to impose tax on the seller
who is not making aretail sale and who has obtained aresale certificate from the purchaser.

Revenue and Taxation Code (RTC) section 6091 establishes a presumption that a sale of tangible personal
property is at retail unless the seller takes from the purchaser a certificate to the effect that the property is
purchased for resale. RTC section 6092 provides that the certificate will relieve the seller from liability
for sales tax only if taken in good faith from a person who is engaged in the business of selling tangible
personal property and who holds a sellers’ permit. Regulation 1668, Resale Certificates, subsection (d)
presumes that a seller has taken a resale certificate in good faith in absence of evidence to the contrary,
and that if a purchaser insists that the purchaser is buying for resale property of a kind not normally resold
in the purchaser’s business, the seller should require a resale certificate containing a statement that the

! See paragraph (10) of subdivision (&) of Vehicle Code Section 11705 and subdivision (a) of Vehicle Code Section 40000.11.
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specific property is being purchased for resale in the regular course of business. Staff’s position is that a
new car dealer can accept a specific resale certificate for the purchase of a new vehicle from a non-
franchised dealer in good faith. “Good faith” on the part of the seller will be presumed if the seller has no
reason to believe that the vehicle will not be resold. Nothing in the RTC or Board regulations require the
seller to verify the legaity of the transaction within the Vehicle Code prior to accepting a resale
certificate. Within the confines of the Sales and Use Tax Law, one may only determine whether a sale of
tangible personal property occurred and whether that sale was subject to tax. It is staff’s position that the
Sales and Use Tax Law cannot be used to enforce other laws.

Staff Recommendation
A. Description of the Staff Recommendation

Staff recommends that the proposed revisions be incorporated into Chapter 6 of the Audit Manual
(AM), asillustrated in the attached draft (Exhibit 2). Staff recommends no operative date since the
proposed revisions reflect current administrative policies and procedures.

B. Prosof the Staff Recommendation
» Providesfor consistent application of current policies and procedures.
» Clarifies current guidelines.

* Provides guidance to auditors in determining the application of tax to sales by vehicle, vessel
and aircraft dealers.

C. Consof the Staff Recommendation

None.

D. Statutory or Regulatory Change
No statutory or regulatory change is required.

E. Administrative Impact

None. Information incorporated into the revised AM Chapter 6 consists of current administrative
policies and procedures.
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F.

Fiscal mpact
1. Cost Impact

None.

2.  Revenuelmpact

None. See Exhibit 1.

Taxpayer/Customer I mpact

None.

Critical Time Frames

No operative date is proposed. Upon Board approval, revised AM Chapter 6 will be posted on the
Board’'s Website and distributed to staff.

Alternative 1

A.

Description of the Alternative

As proposed by Mr. Peter Welch of the California Motor Car Dealers Association, publish proposed
Chapter 6, but with amendment of sections, 0601.50, 0609.20 and 0614.17 to provide that a new car
dealer cannot accept a resale certificate in good faith for a new vehicle of a line or make that the
dealer isnot franchised to sell. This proposal has no operative date.

Pros of the Alternative
» Providesfor consistent application of current policies and procedures.

* Provides guidance to auditors in determining the application of tax to sales by vehicle, vessel
and aircraft dealers.

» Incorporates interested party’s proposal.

Consof the Alternative

*  Would treat asalethat isactually for resale as ataxable retail sale.
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» Placeswith the seller the responsibility of verifying the legality of atransaction before accepting
aresale certificate for anew motor vehicle.

» Places a burden on audit staff to determine if a transaction is legal under the Vehicle Code
before allowing a sale of a new motor vehicle as asale for resale in an audit, when the seller has
accepted atimely resale certificate.

D. Statutory or Regulatory Change

None.

E. Administrative | mpact

None.

F.  Fiscal Impact
1. Cost Impact
Cost would be absorbable.

2.  Revenuelmpact

None. See Exhibit 1.

G. Taxpayer/Customer I mpact

If this proposal is approved, new motor vehicle dealers would be required to verify that a sale of a
new motor vehicle was legal under the Vehicle Code prior to accepting a resale certificate for the
transaction.

H. Critical TimeFrames

None.
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VII. Alternative 2

A. Description of the Alternative

Make no changes to Audit Manual Chapter 6.

B. Prosof the Alternative

None.

C. Consof the Alternative

AM Ch 6 would not be consistent with current policies and procedures.

D. Statutory or Regulatory Change
No statutory or regulatory changeis required.

E. Administrative Impact

Field audit staff would not have a comprehensive source for current policies and procedures related
to Vehicle, Vessel and Aircraft.

F.  Fiscal Impact
1. Cost Impact

None.

2.  Revenuelmpact

None.

G. Taxpayer/Customer I mpact

None.
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H. Critical Time Frames

None.

Prepared by: Program Planning Division, Sales and Use Tax Department
Current asof:  07/10/00
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REVENUE ESTIMATE STATE OF CALIFORNIA
BOARD OF EQUALIZATION

/" BOARD OF EQUALIZATION
A REVENUE ESTIMATE

PROPOSED REVISIONSTO AUDIT MANUAL CHAPTER 6,
VEHICLE, VESSEL AND AIRCRAFT DEALERS

Staff Recommendation

Staff recommends that the proposed revisions be incorporated into Chapter 6 of the Audit
Manual, as illustrated in the draft of Chapter 6 (Exhibit 2 of the issue paper). Staff recommends
no operative date since the proposed revisions reflect current administrative policies and
procedures.

Alternative 1:

As proposed by Mr. Peter Welch of the California Motor Car Dealers Association, publish
proposed Chapter 6 but with amendment of sections, 0601.50, 0609.20 and 0614.17 to provide
that a new car dealer cannot accept a resale certificate in good faith for a new vehicle of a line
or make that the dealer is not franchised to sell. This proposal has no operative date.

Alternative 2:

Make no changes to the Audit Manual Chapter 6.

Background, M ethodology, and Assumptions

There is nothing in the proposed revisions to Chapter 6 of the Audit Manual that would impact
revenues.

Alternative 1:

Alternative 1 would have no revenue impact.

Alternative 2:

Alternative 2 would have no revenue impact.
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Revenue Estimate Page 2

Revenue Summary
The staff recommendation has no revenue effect.

Alternative 1:

Alternative 1 would have no revenue effect.

Alternative 2:

Alternative 2 would have no revenue effect.

Preparation

This revenue estimate was prepared by David E. Hayes, Statistics Section, Agency Planning
and Research Division. This revenue estimate was reviewed by Ms. Laurie Frost, Chief,
Agency Planning and Research Division and Ms. Charlotte Paliani, Program Planning Manager,
Sales and Use Tax Department. For additional information, please contact Mr. Hayes at (916)
445-0840.

Current as of July 12, 2000
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CHAPTER 6

MOTOR-VEHICLE, VESSEL, AND AIRCRAFT DEALERS
0600.00

INTRODUCTION_- VEHICLE DEALERS 0601.00

GENERAL 0601.05

A motor vehicle is may-be-defined as a device which is self-propelled, such as an automobile or & truck,
and used on a highway to move persons or property. The material included in this chapter not only
applies to audits and records of motor vehicle dealers, butherein; also-hewever; applies to audits of the
records of any seller whose transactions are similar to those of a motor vehicle dealer. This is
particularly true of dealers taof house trailers, motorcycles, recreational vehicles, jet skis, snowmabiles
and tractors.

CLASSES OF DEALERS 0601.10
Motor vehicle dealers may be divided into the following classes:

@ Distributors (e Used Car Dedlers

(b) Assembly Plants ()] Wholesale Only

(©) Factory Branches (9 Automobile Brokers

(d) New Car Deders (h) Leasing Companies

Distributors occasionally are also new car dealers, and new car dealers usually sell used cars.

DISTRIBUTORS 0601.15
There are two types of distributors with which auditors usually come in contact:

)] Several automobile manufacturers maintain zone or regional offices for each of their
divisions within Cdifornia. The functions of these offices include distribution of new
automobiles to franchised deders.

(b) Separate entities also are granted exclusive rights of distribution by the manufacturer. This
type of distributor sometimes serves as a new car deaer.

Also, there are other types of distributorships or variations to those described above.

RECORDS OF DISTRIBUTORS 0601.20

Factory reguirements and relationships with dealers usually reguire a distributor to maintain records of a
type which are adequate for sales tax auditing purposes.
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ASSEMBLY PLANTS 0601.265

Certain ef-the larger manufacturers have established assembly plants at points within California tr-erder
to better serve their distributors. Such assembly plants seldom function as distributors, but rather take
the place of the factory as a source of supply of certain models. Assemblyers plants are not licensed by
the Department of Motor Vehicles (DMV), and tax is reported by the dealer who reports the sale to the

DMV epartment-of Motor-\,ehicles. (See Section 06058.350)

FACTORY BRANCHES 0601.3025

Certain manufacturing divisions have factory branches which operate as new car dealers securing their
new automobiles through the zone office or function both as new car dealers and distributors.

AUTOBROKERS 0601.45

An-aAutomebite-brokers isare a-licensed dealers who, for a fee or other consideration, provides the

service of arranging, n@otlatl ng, or assisting the purchase of &new or used motor vehicl es! not owned by
the broker Yy i : Wo—al ‘ M

3 fers. Their eOperatlons vary dependlng on the|-F
reI atlonshlp Wlth the|r cllents They may act as an agent for either the buyer or the seller, or they may act
as an independent agent.
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(Cont.) 0601.45

Effective January 1, 1995, the Vehicle Code was amended to provide that persons acting as brokers are
prohibited from buying and selling new motor vehicles for their own account. Under Vehicle Code
section 11713.1(f)(1), it is now a violation of a dealer’s license to advertise for sale or sell a new motor
vehicle for which the dealer does not hold a franchise. A dealer registered with DMV as an autobroker
may advertise its services of arranging or negotiating the purchase of a new car from a franchised new
car dealer. The intent of the new law is for new motor vehicles to be sold to consumers only by those

dealers who hold a franchise for the vehicle in question.

Examples of the application of tax for broker transactions are as follows.
»  Wherelf the car dealer bills the broker's client for the autemebiemotor vehicle, with the

autobroker acting as agent of the buyer, the tax will apply to the amount billed by the dealer.
The fee charged by the autobroker is not subject to tax.

¢ \Aherelf the car dealer bills the customer for the adtemebiemotor vehicle, with the autobroker
acting as agent of the selling dealer, the—taxthe tax will apply to the amount billed by the dealer.
No deduction can be taken by the dealer for commissions paid to the autobroker.

makntain—a—used—eartot—Autobrokers are required to have a dedler's license with an autobroker
endorsement and a sellers’ permit. Auditors should be aware that the Vehicle Code requires autobrokers
to complete and maintain an autobroker log on all brokered transactions. The log contains the VIN, date
of brokering agreement, name of consumer, and the selling dealer’ s name and dealer number. Thelogis

kept for three years and is the property of DMV, to be made available for inspection at any time.

There are no guidelines thatwhieh will enable the auditor to determine in which capacity the autobroker
isacting in every situation. Each transaction must stand on its own merits. Generally speaking, however,
the autobroker will receive a commission from his or her principal and may or may not be empowered to
act for the principal in signing car orders and other documents pertaining to the transaction.

AUTOBROKERS ACTING AS INDEPENDENT RETAILERS 0601.50

@ Wherelf the autobroker agrees in advance to secure an automebite-motor vehicle for a client
at a specified price, the autobroker isthe retailer. It isimmaterial that the car dealer bills the
autobroker or the autobroker's client.

(b) Wherelf the car dealer bills the autobroker for the autemebie-motor vehicle and the
autobroker in turn bills the client, the autobroker isthe retailer.

(©) If the autobroker files a “Dealer's Report of Sale” for the sale of a motor vehicle that the
autobroker arranged between private parties, the autobroker is the retailer.

Autobrokers are required to report and pay sales tax on sales of vehicles when they are the retailer
for sales and use tax purposes.
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(Cont. ) 0601.50

3l . ; Smce the new Iaw (see Sectlo
0601 45 does not prevent a franchlwd dealer from selling a motor vehicle to a dealer who is an
autobroker, such purchase could be made under a resale certificate with the vehicle registered in the
name of the dealer-broker. The Vehicle Code, however, prohibits a dealer-broker, acting in the capacity
of the retailer from purchasing a new motor vehicle for resale of a line or make for which the dealer-
broker does not hold a franchise. This violation of the dealer's license alone would not be cause to
disallow the transaction as a resdle. A sale by a franchised new car dealer to another dealer will be
alowed as a sale for resale for sales and use tax purposes provided the purchasing dealer holds a valid
seller’s permit and issues a resale certificate. New car dealers should be advised to request a specific
resale certificate (clearly identifying the new vehicle being purchased) for each transaction and can
accept the specific resale certificate in good faith provided that they have no knowledge that the vehicle
will not be resold. If the new car dealer accepts a non-specific resale certificate, good faith may be
questioned based on the violation of the Vehicle Code. The new car dedler can overcome this
presumption by obtaining documentation from the non-franchised dealer showing that the new vehicle
was, in fact, resold. Good faith in accepting a specific resale certificate should not be guestioned based
solely on the fact that the transaction may violate the dealer licensing provisions of the Vehicle Code.

When a dealer-broker pays sales tax reimbursement to the franchised dealer, a tax-paid purchase resold
deduction will be allowed provided the vehicleisin fact resold without use. The mere fact of registration
in the name of the purchasing dealer does not make this transaction aretail sale.

When these types of transactions are encountered in audits of franchised dealers, a BOE-1164 should be
prepared for questionable transactions, e.g., sale of a Rolls Royce to a used car dealer which is registered
at an address other than the purchasing dedler’s business address. In addition, a copy of the BOE-1164
containing information (selling dealer, purchasing dealer, date of transaction, VIN number, description
of vehicle, etc) on transactions that appear to violate the Vehicle Code should be forwarded to the

Centralized Review Section (CRS) in the Headquarters packet when the audit is transmitted (similar to
the FTB information), and a “DMV’_comment should be placed on the back of the BOE-414-A
indicating that a BOE-1164 is attached. CRS will forward this information to DMV for further
investigation.

utoBbrokers who intend to bill their clients for the vehicle should advise the dealer from-whem-they

purehase-H-of the amount of sales tax to be charged. If the amount of tax charged by the deder is
sufficient to cover the autobroker's selling price to his or her customer, there is no additional liability to
the autobroker. However, leads on the dealer charging the sales tax should be prepared, as it sometimes
occurs that the dealer's invoice does not reflect this charge. An example follows:
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(Cont.) 0601.50

Invoice in Autobroker's Invoicein Deder's
File From Dealer File to Autobroker
AutomebileMotor Vehicle $12,000 $12,15213
Sales Tax on $14,000 (@ 8.25%) 1,155849 *1,003727
$13,155$12,840 $13,155$12.849

*($12,152)(.0825)

The tax due from the dealer in this case is $1,155840. When auditing dealers who sell to
brekerautobrokers, auditors should check for evidence of tax on an amount greater than the selling price
reflected in the dealer's records.
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SALES RECORDS — NEW VEHICLE DEALERS 0602.00

GENERAL 0602.05

The sales records of motor vehicle dealers who maintain adequate accounting systems are usually similar to
those described in Sections 0602.10 to 0602.350.

DEALER’'S STANDARD ACCOUNTING SYSTEM 0602.10
General

Most accounting records are produced in-house using software purchased from vendors such as ADP,
Universal Computer Consulting, Reynolds & Reynalds, etc. To make efficient use of the accounting
system, most dealers organize their accounting tasks into daily, weekly, and monthly procedures.

Daily procedures include entering customer names and new vehicle units, printing a summary cash
deposit report, and verifying totals after posting. On a weekly basis, selected schedules are printed such
as car inventories and finance contracts, and a review is made for posting errars. Past due accounts
receivable reports are printed. Monthly procedures involve closing accounts receivable, paying open
items in accounts payable and generating an accounts payable report. Month-to-date postings are made
to the journals, a summary general ledger is prepared, and income statement, balance sheet and month to
date account balances are printed. Financial statements and monthly status reports are prepared. Status
reports include profit and loss information for each department, unit analysis information, budget
analysis, sales information, and accounts receivable history. A current inventory list is also printed.
Finally, the accounting month is closed and a new month is set up.When the auditor encounters difficulty
in tracing summary figures to source documents or in isolating certain types of transactions for
examination, the dealer's assistance should be solicited. Dealer personnel often trace or isolate data in
the day-to-day operation of the business and may have developed timesaving techniques which can
expedite the auditor's verification.

Journals

A typical dealership’sjournals are numbered with standard codes such as new car sales may be source 10 or
journal 10, used car sales may be source 20 or journal 20, etc. The detail of each transaction is listed
vertically in account number sequence within document number sequence. The last page of each journal
summarizes the entries to each account. These summary figures can be traced directly into the general
ledger. Control numbers, which can be car deal numbers, customer numbers, stock numbers, etc.,
depending on the journal, are also listed.

General L edger

A separate genera ledger is printed for each month of the year. In addition, an annual genera ledger is
printed at the end of the accounting year, listing all entries during the year. The ledger is of typical format
and entries are readily traceable to the journals.
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(Cont.) 0602.10
Stock Book

Thisjournal typically lists each vehicle delivered to the dealership in chronological order. Depending on
the person maintaining this book, it could be a more complete listing of customer name, date vehicle
received and sold, VIN#, etc. A stock book is hormally not kept with the journals and general ledgers
and may not be readily available in the dealership’s accounting department. Review of this book can
help in identifying sales not recorded in the sales journal, courtesy deliveries, and vehicles which have
remained in inventory for long periods (house cars and demonstrators).

SALES DOCUMENTS 0602.1615
There are three types of billings used by most automobile deal ers-namely:

@ Motor Vehicle Contract and Security AgreementCar-invoices-andiororders.
(b) Parts and accessory counter salesinvoices.
(© Repair orders.

MOTOR VEHICLE CONTRACT AND SECURITY AGREEMENTCARIINVOICESAND
CAR-ORDERS 0602.1520

Most dealers use a motor vehlcle contract and securlt;g @reernenteau’—erelelc as the basic eleeument—ef—sale§
document;-a ‘ A -

al re-one copy givenis tofer the
customer! one copy QI’OVI ded to the f| nancing company, and the fourth copy for other dealer files-H-itisthe
dedler'spractice-tofurnish-an-thaveice: Sales information from the vehicle contract is usually transcribed to

the deal jacket, which forms the basis of postings to the car journal. Some dealers may prepare a vehicle
salesinvoice to post the information from the contract to the journal.

SALES JOURNALS 0602.2625

Thejournals normally used by new car deders are:
@ New Car Retail.
(b) New Car Fleet.
(© New Car Commercial.
(d) Used Car.
(e Parts, Accessory, and Service.
()] Internal.
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FINANCIAL STATEMENTS 0602.2530

Most new car dealers will have adequate records, particularly where accounting systems prescribed by
major automobile manufacturers are used.

Included in these records are monthly financial statements prepared on forms furnished by the
manufacturer or distributor which will reflect the dealer's operations in considerable detail. They will
include all the sales posted to the general ledger sales accounts from the various sales journals, as
described in Section 0602.250 as well as those sales posted from the general or standard journals.

DEALER'S SALES TAX WORKING PAPERS 0602.3635

The magjority of dealers prepare and retain working papers in support of each salestax return. The format
and amount of detail vary. In all audits, it is necessary that the auditor examine this data thoroughly to
establish method of reporting, sources of amounts, and consistency of reporting procedures.
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AUDIT PROCEDUREN-GENERAL - NEW VEHICLE DEALERS 0603.00

INTRODUCTION 0603.05

In general, an audit of a motor vehicle dealer follows the same pattern as an audit of any other seller. It
should be noted that a new car deder's operations are departmentalized, with records which reflect
specialization.

INTERVIEW TAXPAYER'S REPRESENTATIVE 0603.07

The auditor should interview the business manager or taxpayer’s representative prior to beginning the
audit work. The auditor should inguire about method of sales tax worksheet preparation, identify the
source of the figures (financial statement, general ledger, journals, vehicle contracts, etc.), and determine
whether the worksheets are reliable. The auditor also should determine the “Demo Policy” with respect
to employees, non-employees and family members, determine to whom the demos were assigned and the

source of this information, establish the method of claiming exempt sales and ask how courtesy deliveries
are recorded.

USE OF FINANCIAL STATEMENTS 0603.10

Sales per the financial statements (Section 0602.3025) should be traced to the sales tax working papers.

An acceptable practice is to transcribe annual totals as the base amount for comparison with reported
sales for the particular year. _Some car dealers may report only taxable sales. Therefore, reconciliation
between recorded sales per financial statement and reported sales per the sales tax return may not be
meaningful. _In this case,Orhy—under—dnusdal—eredmstanees the auditor would an—adeiter—disregard

financial statement totals and transcribe sales from the general ledger.

The auditor should bear in mind that sales per financial statements do not necessarily include all sales,
nor do they reflect the proper amounts of al allowable deductions.

It should be noted that total sales per financial statements ordinarily are net of discounts and
overallowances. (See Sections 06074.565 and 06074.670.) _Also, courtesy deliveries will not be shown

since the delivering dealer is not making the actual sale, although the delivering dealer is the retailer
liable for tax on the sale under | aw section 6007.

USE OF DEALER'S SALES TAX WORKING PAPERS 0603.15

The dedler's supporting schedules can be an important factor in determining audit procedures and the
extent of examination and tests. It is recommended that the first step in the audit be a detailed
examination of the dealer's working papers and returns for the audit period. These schedules can provide
the base amounts of audited sales and deductions and save valuable audit time. Verification of recorded
detail may be made directly to the dealer's working papers avoiding unnecessary scheduling. _Some
dealers attach copies of the sales tax accrual account which could expedite the reconciliation of the tax
accrual. Exempt transactions may be listed in detail making it easier for the auditor to verify them.
Demos and courtesy delivery transactions may be listed and could form the basis of their examination.

Vehicle, Vessel, and Aircraft Dealers / Chapter 6 / July 9792000




EXAMINATION OF GENERAL LEDGER 0603.20

General ledger accounts must be examined to determine postings of sales to proper accounts, and also the
posting of al accounts in conformance with acceptable accounting procedures. Analysis of the ledger
accounts together with the comprehensive examination of sales tax working papers will help the auditor
formulate an audit program.

SALES TAX ACCRUAL ACCOUNT 0603.25

An analysis of the sales tax accrual account should be made as it may disclose leads to unreported sales
or to excessive deductions. A sales tax accrual account showing credits only slightly in excess of taxes
paid, or payments in excess of collections, does not necessarily indicate errorsin reporting.

In reconciling the accrual account, the auditor should adjust for tax on the measure of bad debts claimed,
refunds of tax to customers who were charged in error, and for any other instances where taxpayer did
not debit accrual account where such a charge wasin order. Auditors should also adjust for such items as
reported self-consumed merchandise, rental receipts on demonstrators and any other sales reported on
which taxpayer did not accrue tax. If, after making the above adjustments, an excess debit or credit of
tax still exists, tests should be made of the various journals, comparing the accrual with recorded taxable

sales from the respective journal. _[Excess tax accrued may indicate the dealer made unreported courtesy
deliveries or collected sales tax reimbursement on cap reduction and down payment on leased vehicles.

Auditors should place emphasis on examining adjustments made to the accrual account and trace to
journal entries.

The measure of sales tax accruals from cash receipts; and genera journa entries should be traced to
taxable measure reported.

When sales tax reimbursement is computed on an amount that is not taxable or isin excess of the taxable
amount and is actually paid by the customer to the dealer, the amount paid is excess tax reimbursement
as defined in Regulation 1700(b). When the auditor ascertains that excess tax reimbursement was
collected, the dealer will be afforded an opportunity to refund the excess callections to the customer. In

event of failure or refusal of the person to make such refunds, the auditor will include the measure of
excess tax reimbursement in the audit.
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AUDIT PROGRAM — NEW VEHICLE DEALERS 0603.30
The following areas are recommended for audits of new vehicle dealers.
Records Purpose Scope of Examination
Initial Sales Tax Work Paper  Method of Reporting and Audit Period
Examination STWP Consistency
General Ledger Account Procedures Audit Period
Unusual Postings
Financia Statements Comparison with STWP to Audit Period
Establish Base of Audited
Amounts
Sales Tax Accrua Indications of Consistent Over- Initial Reconciliation at
Account accruals or Substantial Amount in Inception of Audit. Adjust
Specific Periods Findings as Differences are
Explained or Upon Findings
That Accruals were Not Made
Total Sales Sdles Journals & Examination of Content, Credit Audit Period
General Journal Postings to Other Than Sales
Accounts
Customer Folders Agreement of Documents Contents  Variable
with Folders
Car Invoices (Posting  Agreement with Records Variable
Copies,
New Car Purchase Dealer Transfers and Courtesy Audit Period
Journal Deliveries
Cash Receipts Journal ~ Additional Sales Audit Period
DMV Report of Sale Additional Sales Variable
Fixed Asset Accounts  Sales of Fixed Assets Audit Period
Self Consumed Company Car — Indication of Demonstrators Audit Period
& Use Tax Demonstrator Account  Company Cars
Fixed Asset Accounts  Self Consumption Audit Period
Internal Journal Self Consumption on Company Variable
Cars
Purchase [nvoices Self Consumed and Use Tax Variable
Purchases
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Records Purpose Scope of Examination
Salefor Resde New Car SalesJournals&  Salesto Leasing Audit Period
DMV Books Companies and
Registration Date
Used Car Journa Valid Resales Audit Period
Counter Invoices & Parts Validity of Resales & Variable
And Accessories Journal Composition of Postings
U.S. Gov't & Interstate STWP — Customer Folders Composition of Deduction  Audit Period
Commerce Sales Car Journals & Supporting Documents
Motor Vehicle Fuel -Tax Sales Journal Validity of Deduction Variable
Paid Purchases Resold STWP
Labor Sales Service Journal Composition Variable
Repair Orders Validity of Claimed Labor  Variable
Purchase Invoices Composition of Sublet Variable
Insurance Estimates Difference between Repair  Variable
Order and Estimates
Bad Debts — STWP — Repo Loss Accuracy of Deduction Variable
Repossessions Schedule
Cash Receipts Recoveries of Bad Debt Variable
Callection Agency
Statements
Common Carrier Exemption Certificates Validity of Deduction Audit Period

Exemption
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INTRODUCTION - USED CAR DEALERS 06104.00

GENERAL 06104.05

The majority of the subject matter in the preceding sections pertains to new car dealer's operations.

While the new car dealer will have a used car department, and-thatwhose operation is confined to used
car sales, the accounting procedures and controls inherent in the cost accounting system cause the new
car dealer's used car operation to be considerably different from a used car dealer’s operation from an
auditing standpoint. Since most used car dealers do not repair customer cars after the customer’s
purchase, they normally have no service department. However, many dealers maintain a mechanic or

have reconditioning facilities to prepare newly acquired vehicles for resale. Many of the preceding
sections atready-discussed-will apply in their entirety to a used car dealer's operations.

USED CAR WHOLESALERS 06204. 410

One unigue type of used car operation thatisunigueis that of the-used car wholesalers. They are usually
located in the metropolitan areas and sell to dealers within a radius of 200-300 miles. The majority of
their sales are to used car dealers, but some retail sales are made. The sources of purchase vary but the
bulk of cars are procured from large dealers, leasing companies, fleet users, and out-of-state wholesalers.
The operation is based on quick turnover at small margin of profit ($25-$50 per unit). While this type of
operation usually requires detailed records, volume alone is the cause of errors. Since retail sales are
usually few in number, by comparison with total units sold, it is desirable to trace all sales per Dealer
Report of Sale Books to the recorded taxable sales. The most common sources of errors, however, are
the lack of supporting resale certificates, and incomplete wholesale car orders which incorporate the
resale certificate. A detailed examination of claimed resales with special emphasis on "one-shot" salesis
oftenin order.
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SALES RECORDS — USED CAR DEALERS 0605.00

USED CAR DEALER*S! RECORDS 0605.05/6661-46/6614-16

The books and records of dealers handling used cars exclusively are not usually as extensive or detailed

as those of new car dealers or distributors since, unlike the new car dealers, they are under no compulsion
to maintain certain types of records. Although somemany used car dealers will employ a double entry

system and exert excellent control of purchases inventories and expenses, sememost use a single entry
system with varying degrees of control.

A common means of control in used car dealer's records are car envelopes and inventory books. In al
instances, the certificated used car dealer will be issued Used Vehicle Report of Sale Books by

Department-of-Motor\ehicles DMV .

Those dealers selling late model used cars will in most cases have flooring loans on purchases and sell on
conditional sales contracts with recourse.

CAR ENVELOPES 061405.105

The magjority of used car dealers will utilize car envelopes (also referred to as a car jacket, customer file
or deal jacket) rather than the customer folders used by new car dealers. Cars purchased are normally

assigned an inventory number with a car envelope prepared for the unit. Details of purchase and sale are
placed on the appropriate lines on the printed face of the envelope,;_and all documents of purchase,
reconditioning and sale are inserted in the envel ope.

Car envelopes are sometimes the only records maintained or available, and reportings for sales tax-are is
based on tapes prepared from car envelope data. In such cases, the auditor's verification should consist of
the sequence and completeness of inventory numbering, a test of contents of the car envelopes,
reconciliation with Department-of Meotor\ehiclesDMV Dedler's Reports of Sale and correctness of
reportings.

To account for al the vehicles purchased, it is necessary for the auditor to recognize the various sources

of purchases. Dealers acquire cars from trade-ins on sale of used vehicles, purchases of used cars from
individuals, other new and used car dealers, or wholesale or retail auctions.

Source of revenue in addition to sales from the lot include consignment sale (see Section 0608.40) of
vehicles by individuals and dealers, and sale at auctions.

AUCTIONS 0605.15

Dedlers buy and sell cars at wholesale and retail auctions. Wholesale auctions permit only dealers to buy
or sell, while retail auctions are open to the general public as well. Each auction is run independently,
maintains different records, and has its own procedures. Some standard auction procedures may include:

» Every dealer must register with the auction.

e The deadler will provide the auction with the year, make, VIN, and equipment of each vehicle
offered for sale.
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(Cont.) 0605.15
» The auction will issue the selling dealer an auction check, and assume the risk of collection on the

buyer’ s check.
» The auction will handle the actual assignment of title to the buyer and collect and report the sales
tax.

o Seller may set afloor or lowest price that the car may be sold for by the auction.

» Each party will receive an invoice that shows the vehicle sold, and the identities of the buyer and
seller.

Some dealers purchase large amounts of vehicles from auctions, and the auditor should contact these
auctions to obtain a print out of vehicles purchased. Some dealers may bring a customer to a wholesale
auction, in violation of auction policy, and collect an auction fee for their service. In this case, the
auction sells the car to the dealer for resale and the dealer gives the paperwork to the customer with
instructions to register the vehicle at DMV. The vehicle is not entered in the car deder’s inventory or

sales records. The auditor needs to be alert for these transactions as the buyer may not report the correct
amount of tax.

INVENTORY BOOKS 061405.20

Some dealers will record all purchases in an inventory book and employ this book as a combination
purchase and sales journal. Detail of source of purchase, date, description and cost are entered reflecting
the purchase. The date of sale, name of customer, and selling price are recorded at the time of sale.

The lag in time that exists on some salesis a major difficulty in this type of accounting. The dealer may
omit sales of units purchased in quarters prior to the period of sdle. Dealers Reports of Sale should be
tested extensively in these audits to determine completeness of sales records.

Auditors should ask the taxpayer or representative how sales were recorded and if any credit sales were
made. Auditors should also review the available records to determine recurring payments from
individuals. Such recurring payments should be traced to the original sale to determine if the sale was
properly recorded and reported. Other sources of unreported sales are:

» Not recording atrade-in on a sale, then selling the trade-in for cash. The dealer keeps the cash and
the title shows a direct sale from customer A to customer B with no indication that the dealer was

ever involved in the trade.

* Anaysis of bank deposits and canceled checks may show unidentified cash deposits or
reconditioning costs incurred but not allocated to vehicles.

* Not reporting the sale of all cars purchased. Comparing the purchase of a vehicle acquired by

trade and at auctions to a subsequent sale of the vehicle can determine the accuracy of recorded
sales.

» Purchasing packaged cars, allocating the full cost of the package to only some of the units, then
selling one or more units off the books. A review of purchase documents may provide evidence of
the number of cars purchased. Packaged purchases are often made from other dealers or auctions.
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* Many dedlers engaged in “Buy Here/Pay Here” operations may repossess the same vehicle several
times before it is ultimately sold. The dealer reports the sale on the first repossession, but not on
subsequent repossessions.

DEALER:S! REPORTS OF SALE 061405.25

The only record common to al used car dealers is the Report of Sale Book. While they are still referred

to as ‘books,” DMV has changed the Report of Sale to aloose-leaf form. This may cause some problems

with obtaining complete sets of Report of Sales Books for examination. Use of the books to determine
the completeness of the recorded sales is standard procedure. The extent of examination of tReports of

sSales is-dependsent on size of operation, class of merchandise, and type of formal records maintained.

It should be noted that preparation of ¥Report of sSale requires the remittance of license or transfer fee.
The remittance is usually made along with DMV _Form 247, which contains information regarding
rReport of sSale number, or license number, and amount of license or fees remitted. If the auditor
suspects that all books have not been made available, an examination of the duplicate copies of DMV
Form 247 retained by the dealer is a ready source for comparison.

The auditor should examine voided Reports of Sale carefully. Although these may be legitimate voids,
they could represent sales made without corresponding entry in the sales records.

FLOORING AND FINANCE COMPANY RECORDS 061405.30

Deders who sell late-model used cars often enter into flooring loans on purchases. In audits of dealers
with sparse records, or if the auditor suspects that incomplete data haswe been furnished, examination of
flooring contracts or financing agreements in the hands of the dealer or located at the lending institution
isameans of verification.

A dealer financing his or her own sales (Buy Here/ Here Lot) will generally collect on the notes

either on periodic payments or by selling the note at a discount. A dealer self-financing a sale will
customarily keep afinancing file which should be examined for leads of unrecorded sales of vehicles.

KELLEY BLUE BOOKS 061405.35

Often, the auditor will establish unrecorded sales through audit procedures discussed in the above
sections, with the establishment of reasonable selling prices the only unresolved factor. The most
common reference guide is the Kelley Blue Book..-ard The use of the suggested selling prices therein the
Kelley Blue Book eliminates arbitrary or unfounded prices. The Kelley Blue Book serves only as the
starting point, and adjustments must be made for the actual condition of the car, since the Blue Book
assumes an average condition. Factors to consider in adjusting the Blue Book price include actual wear
and tear on the car, mileage, accessories, any hidden damage such as frame damage, etc.
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AUDIT PROCEDURES — USED CAR DEALERS 0606.00

INITIAL INTERVIEW 0606.05

The initial interview is crucia to the audit process, and the auditor should ask certain specific industry
related guestions. The auditor should determine the method of reporting, whether the owner keeps a
record or list of his or her profits on each vehicle or deal, and what records are maintained that list or
summarize the business transactions. The auditor should determine if any sales or purchases are made at
auctions, if there are sales to wholesalers and consignment sales, the source of purchases of vehicles, and
if there are any in-house dealer financing sales or third party financing sales. The specific bank accounts
where sales are deposited should be identified along with expenses paid out in cash. The auditor should
determine whether the dealer and family members own a car or whether they drive cars off thelot.

AUDIT PROCEDURES - USED CAR DEALER 0606.10
The following audit steps are recommended for audits of used car dealers:

» Contact DMV to obtain total number of DMV Report of Sale Books along with the corresponding
book serial numbers issued to the dealer (See Section 0607.35).

« If available, analyze prior period gross profit percentages and compare to current audit period
percentages. Large fluctuations may require further investigation and explanation.

« If the audit is performed at the accountant’s office, visit the business location, checking for
additional income sources such as body shop or garage for repair work, level of business activity,
lot size, other items for sale such as boats, recreational vehicles, motorcycles, campers, etc. Used
car dealers may not restrict themselves to accepting only cars as trade-ins.

» Reconcile recorded salesto reported sales.

» If ageneral ledger exists, scan for unusual entries such as debits to sales, credits to cost of goods
sold, and cash over/under accounts.

» If accounting records are nonexistent or incomplete, indirect methods (Section 0406.00) may be

employed. Taxpayer’s lifestyle may not be supported by the net income reported on the Federal
Income Tax Return.

* A representative number of sales contracts should be examined for accurate computation of sales

tax and traced to sales records. Special attention should be given to doc fees and smog fees paid to
the seller.

» Account for all Report of Sales books and depending on the size of the dealership, trace to sales
records on an actual basis or test basis.

Vehicle, Vessel, and Aircraft Deadlers / Chapter 6 / duty—1+979July 2000




(Cont.) 0606.10

* Review statements of checking, savings and other business accounts for the audit period. It may
be necessary to obtain personal account information as well as business accounts information.
Reconcile banks statement deposits to reported sales. Adjustments will be needed for sales tax and
registration fees included in deposited amounts. Ancther adjustment may be necessary if the
dealer has aline of credit with alocal bank or deposits personal money to cover periods of cash
shortfall. Cash paid-out heeds to be added back prior to comparing to reported sales.

» If financing is available, check the financing file to verify the sales price listed in the sales records
and to determine if the sale was recorded in the first place.

« Determineif cars are sold on consignment and if the sales are properly reported (Section 0608.40).

» Determine accuracy of recorded purchases and contact vendors if necessary. Trace a
representative amount of vehicle purchases from source documents to sales records or inventory.

Determine if the owners and family members drive cars off the ot and if merchandise, such as
arts, is withdrawn for personal use. Review the odometer statements ecially on expensive

cars), comparing the mileage when dealer purchased the vehicle to the mileage when the vehicle
was sold. Large differences may indicate unrecorded personal use. Also, examine vehicles
remaining in inventory for extended periods. This may indicate personal use.

» If ageneral ledger is not available, scan depreciation schedule for fixed asset purchases.

» Secure al car jackets pertaining to repossessions and examine the original sales documents for
correct repo |oss computations.

» Exempt salestest to be performed as outlined in the earlier sections.

REQUESTS FOR DMV INFORMATION FROM
CONSUMER USE TAX SECTION 0606.15

The Consumer Use Tax Section (CUTS) may be contacted to resolve issues between the audit staff and

the taxpayer as to whether the use tax was paid to DMV by a taxpayer on a purchase of a vehicle or
undocumented vessel.

CUTS has on-line access to DMV _vehicle/lundocumented vessel registration and use tax payment
information. The basic record is referred to as an R67 inquiry and contains a description of the
vehicle/lundocumented vessel, registration card and ownership certificate issue dates, and name and
address of the registered owner. Several subrecords can be found in this basic record including Sub: B
which may indicate whether use tax was paid. The code “1” is used to indicate use tax was paid and “2"

to indicate that no use tax was paid. For a complete list of R67 information and status codes see exhibit
12.

Statement of Fact, Power of Attorney, and other documents provided to DMV upon registration, may be
available upon review of the microfilm.

Auditors reqguesting DMV _registration or use tax payment information should send their requests to
CUTS with as many of the following as possible:
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Date of sde.

Purchaser name and address.

Complete Vehicle Identification Number (VIN) or Vessel Hull Number (CF#).
Make and model.

5. License plate, registration or CF number.

Auditors can send their audit worksheets with the above information and leave enough space next to each
entry for CUTS to respond on the same document. Due to the potential volume of requests, these
reguests should not be made on aroutine basis.

Occasionally, afield auditor will find that a seller under audit will have an existing CUTS determination.
When determinations have been issued, these determinations or demand billings cannot be routinely
canceled. If there is a discrepancy in the amount of determination, the auditor should advise CUTS by
memorandum of the proper measure upon which the billing should be based. The key exception isif the
transaction is subject to salestax. The CUTS staff should be contacted to resolve the issue.

In instances where a determination has not been issued, CUTS staff will provide the auditor with
information so that the account may be properly audited.

A WD P
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REGULAR SALES OF NEW AND USED CARS 0604/.00

GENERAL 06047.05
As indicated (Section 0603.10), certain adjustments to recorded sales figures usually will be required in
establishing audited total sales. Sections 06074.10 to 06074.25 provide information relative to

Department-ef-Meter\ehiclesDMV requirements and use of DMV Reports of Sale. The remaining
sections cover many items encountered most frequently and provide background information._ See

Section 0616.00 for information regarding the Lemon L aw.

VEHICLE CODE 06047.10

Three ef—the-provisions of the Vehicle Code of the State of California whieh—are-important frem-the
standpeint-of-to the auditor are:

)] Requirements for the registration of vehicles.

(b) Conditions under which dealers must report sales to the-Bepartment-of Motor\ ehiclesDMV .

(© Conditions under which lessor-retailers are required to pay sales tax on retail sales of
vehicles.

Section 4000 of the Vehicle Code defines vehicles subject to registration with the-Bepartment-ef-Meotor
MehiclesDMV and includes: “ . . . motor vehicle, trailer, semi-trailer, pole or pipe dolly, logging dolly, or
auxiliary dolly. . .” This includes all types of automobiles, buses, motor-cycles, trucks, and trailers.
Section 5901 of the Vehicle Code requires that dealers or lessor-retailers in both new and used cars

report all retail sales to the-Department-ef-Metor-VehiclesDMV . It reads as follows:

“Every deder or lessor-retailer, upon transferring by sale, lease or otherwise any vehicle,
whether new or used, of atype subject to registration under this code, shall, not later than the end
of the fifth calendar day thereafter, not counting the day of sale, give written notice of the
transfer to the department at its headquarters upon an appropriate form provided by it.”

Effective January-1-19774,Section 11615.5 of the Vehicle Code requires a licensed |essor-retailer to pay
sales tax with respect to the retail sale of a motor vehicle, except a sale to the lessee of the vehicle, if the

lessor-retailer files a report-of-saleReport of Sale with the- Bepartment-of- Motor\ ehicltesDMV .

DEALER'S REPORTS OF SALE 06047.15

The Vehicle Code requires that dealers apply for a dealer's certificate of registration and report all sales
on approprlate forms one copy of which is retalned by the deder, and one copy filed within the
sDMV _headquartersat in Sacramento. These
reports contaln such information as the dealers name, address, and registration certificate number, the
purchaser's name and address, the make of vehicle sold, the date of sale, and engine number/serial
number, body type and model name and number. Fhe-BepartmentsDMV'’s copies of these reports of sale

are retained for four yearsthe-eurrent-year-and-two-prior-years.
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NEW €AR-VEHICLE SALES 06047.20

of Saleis used for reporting the sale of a new vehicle that the dealer is franchised to sell. Since thisform
of report also serves as the application for registration, it is virtually impossible for a purchaser to secure
registration of a new automobile unless the purchaserhas signed the dealer's repoert-of-saleReport of Sale
and untess-the deadler has sent that form to the-Department-of Motor\/ehiclesDMV. For this reason,
there should be a repert-of-saleReport of Sale on file in-theat Bepartment-of Meotor\ehiclesDMV for

every new car sold. However, some new car dealers do not comply with the Vehicle Code in that they do
not submit a repert-ef-sateReport of Sale on a unit sold to an out-of-state resident when the vehicle is not
to be registered in California.

The New Vehicle Report of Sale forms are made up of four parts. The upper portion of the original is the
application copy submitted to DMV for registration of the vehicle. The application copy is to be
submitted to DMV with all forms and fees within 20 days of the date of sale. The upper part of the
duplicate portion is the dealer’s “book copy” and must be retained in the book. The stub of the original
is the temporary operating copy which is displayed in the vehicle. The bottom portion of the original is
the Purchaser’'s Temporary Identification that is displayed in the vehicle. The bottom portion of the
duplicate is the Deder's Notice which is to be mailed to DMV no later than the 5th calendar day
following the date of sale. The dealer must retain the “book copy” for four years, corresponding with
DMV’ s retention period.

If the Report of Saleisto be voided due to an error, all parts must be marked “VOID.” A Report of Sale
is required when a California dealer makes a court delivery (see Sections 0608.55, 0608.60 &

0608.65). “Court Delivery” must be marked on both the upper and lower portions of the Report of

Sale (original and book copy). Examining the Report of Sale book can identify the courtesy deliveries
for the audit period.

When avehicleis sold for registration out-of-state, a Report of Sale is required and the original is marked
“For Registration Out of State.” DMV will not allow the vehicle to be moved on a highway without the

urchaser securing a One-Trip permit (see Section 0611.25) to move the vehicle out of California, or
obtaining registration in his or her home state prior to moving the vehicle on the highway. The dedler is
responsible for the completion and submission of a Statement of Fact explaining how the vehicle was

moved. If acopy of thisisfiled in the deal jacket, this could be one source for determining the taxability
of the transaction.

When dedlers sell new vehicles to dedlers of the same franchise, they are not reguired to report the

transaction on the Wholesale Report of Sale. The selling dealer submits a Notice of Release of Liability
to DMV.
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In the case of used vehicles, the report form used is "Report Of Sale - Used V ehicleBealers-Repert-of
Sale-and-Transfer"(RegReg. 51). The Used Vehicle Report of Sale is used for reporting retail sales of

used vehicles. This form is not to be used to report wholesale transactions. While the Vehicle Code
requires the dealer to file such areport for each sale, it is possible to transfer registration into the name of

the purchaser without submission of the report. Occasionally, dealers have sought to conceal their
connection with the sale of used cars by failing to file a“Report Of Sale - Used V ehicle’“Dealers-Report
of-Sale-andTranster™ and by not inserting their names as required on the reverse side of the Certificate of
Ownership (pink dlip). Such pink dlip transfers indicate passage of title directly from one owner to
another. The auditor cannot, therefore, be sure that the records of the-Department—ofMotor
VMehiclesDMYV disclose al sales of used cars by dealers.

The Used Vehicle Report of Sales also consists of four parts. Application Co upper portion of

original), Book Copy (top of the duplicate), Dealer’s Notice (bottom of the original), and Purchaser’s

Temporary Operating Co bottom portion of the duplicate). All parts of the Report of Sale have the
same control number. The book copy isto be retained by the dealer for afour-year period.
A Wholesale Report of Sale form is used to report sales of used vehicles from dealer to dealer. This

includes wholesale transactions to out-of-state or out-of-country dealers, scrap metal processors, and
dismantlers. All parts of the Report of Sale have the same control number.

Wholesale motor vehicle auctions prepare a Vehicle Auction Wholesale Report of Sale that may be
computer generated by the dealer or ordered through DMV.

DEALER'S REPORT OF SALE AS EVIDENCE 06047.30
The filing of a Dealer's Report of Sale will be presumptive evidence that the dealer who filed the report
made the sale. However, there may be cases where this presumption can be overcome as, for example:

@ Where a dealer improperly acquires the report book of another dealer and fills in the name of
the dealer to whom the book was issued.

(b) Where a dedler sells a car to another dealer and the registration is in the name of the
purchasing dealer.

(© Where a dealer rents a vehicle to a salesman and reports the vehicle as sold in order that it
may be registered in the salesman's name. (See Section (b) & (¢) of Regulation 1669, Demo.
& Display.)

(d) Where a dedler registers a vehicle in the name of the manufacturer. (Section 06085.350)

CUSTOMER DEMANDS CERTIFICATE OF TITLE 06047.32

When a purchaser demands title for a vehicle which has been purchased free of any liens or
encumbrances, the dealer is required to complete a used vehicle Report of Sale in the usual manner. The
used vehicle Report of Sale number is entered on the back of the Certificate of Title and title is delivered
to the purchaser including a smog certification, if applicable.
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In such “demand title” transactions, the dealer is required to obtain a Statement of Fact from the
purchaser confirming his or her demand for and receipt of title indicating the reason for the demand.

Most often the reasons given are “will be registered out-of-state” or “wish to personally take care of
transfer.” In either case, delivery of vehicle to a consumer in California will generally make this a

taxable transaction for the car dealer. The dedler is still considered the retailer of the vehicle and
responsible for the sales tax, regardless of a“demand title” clause.

USE OF DEALER'S REPORTS OF SALE IN AUDITING GROSS RECEIPTS 06047.35

It is apparent from the preceding sections that an examination of some or all of the dealer's copies of
reports of sale can be of great value in auditing a dealer's records. In the examination, notations of
self-registrations, sales to leasing companies, sales to out-of-state residents, and registrations to other
dealers should be made for reference in auditing self-consumed merchandise and deductions.

The auditor should verify that all dealer's repert-of-saleReport of Sale books are available and have been
accounted for in the taxpayer's records. As a routine procedure prior to beginning all used car dealer
audits, amember of the district office staff must call DMV's Occupational Licensing Unit in Sacramento
and obtain the serial numbers, year of issue, and total number of DMV Report of Sale Books issued to
the dealer to assist the auditor in verifying whether al the dealer's repert-ef-saleReport of Sale books are
available. The telephone numbers for this DMV Sacramento office is (916) 657-6621 or CalNet 437-

6621.are: The auditor will be asked to give the Board' s requester code and the dealer’ s license number.

Thisinformation must be entered on the reverse side of the Form BOEF-414 for use during the audit.

In new car dealer audits, the information should be obtained from DMV only when poor records, loose
internal control or other special circumstances warrant.

Occasionally, dealer's repert-of-saleReport of Sale books may not be available and must be obtained from

the Department-of Motor\ehiclesDMV by the auditor, because DMV has secured them for audit or the
dealer has ceased operations.
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CLEAN DEALS TEST 061607.2540

Reference has been made to dealers who fail to submit Bealer's Reports of Sale. It is often difficult to
detect such practice but there are several ways in which this can be done depending upon the exact
circumstances. The so-called "clean deals' test may be employed. This test simply consists of
determining the percentage of clean deals (i.e., cases in which a purchaser buys a new car without trading
in an old one) compared with the total car sales.

FORM BOEF-543, CLEAN DEAL QUESTIONNAIRE 061607.3642

Form BOET-543, is a questionnaire directed to the purchaser of a vehicle. Form BOET-543 should be
used with discretion and only in those instances where an audit supervisor feels that information
obtained directly from motor vehicle purchasers might be of substantial value in ascertaining whether
either a dealer or a salespersonman has incurred unreported tax liability. The letter is to be directed to
selected purchasers and should, wherever possible, include shew-a description of the car. It should be
mailed with an addressed and stamped envelope and should bear the dealer's permit number (not name)
for identification purposes. Only one copy needs to be prepared since a control record can be maintained
by appropriate notations on working paper schedules. (See Exhibits B3 and €4).

EXAMINATION OF SALES JOURNALS 06074.465

@ NEW CAR RETAIL. The standard journals prescribed by the manufacturers are usually
printed with account titles and account numbers. Most sales journals are set up to
automatically update their corresponding cost and inventory account. They are
self-explanatory following examination of the general ledger accounts. The general
composition should be examined with particular attention to postings to the general ledger
columns, credit postings to expense accounts for a portion of the new car selling price or

credit against new inventory cost of sales indicating existence of underallowance, and debit
{red-figure) entries to sales accounts.

(b) NEW CAR FLEET. Postings are dso from new car vehicle contracts or ded
jacketsivetees, but the sales are to |easing companies and purchasers who buy in quantity at
a special discount. Generally, customer (lessee) names are entered in this journal. It is
necessary to trace entries to other sources such as deal jackets, vehicle contracts or sales tax
worksheets to determine if the sale was made to a leasing company. The considerations are
the same as for "New Car Retail." _Some dealers may not maintain a separate fleet sales
journal and leasing transactions may be located in the new car journal. Dealers with large in-
house rental department may maintain alease and rental journal.

(©) NEW COMMERCIAL. Postings are from new car invoices in the same numbered series as
passenger cars, or from a separate series of invoices devoted solely to commercial vehicles.
In addition to the considerations noted in the foregoing paragraphs, special attention must be
given to the manner of handling special bodies. Often, the special bodies are by separate
contract and the systems for controlling such sales vary.
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(d) USED CARS. The sales contained in this journal cover used cars- retail, used cars-

wholesale, used trucks- retail, used trucks- wholesale and sales of repossessions. Postings

are based on used car vehicle contracts or deal jackets.inveiees. Again, aside from general

composition of the journal, particular attention should be paid to general ledger eolumn

postings and debits to sales accounts. In addition, the auditor should be alert for discount

accounts and combination of both wholesale and retail sales in the single column of

repossessions. In scanning the-sales-eslumns, the auditor should take note of the margins of

profit on used car - retail sales, since abnormally high margins are indications of deflating
trade-ins.

(e PARTS, ACCESSORIES AND SERVICE JOURNAL. Thisjournal is a summary of repair
orders and counter sales invoices as recorded in the daily sales summary. It must be scanned
for the combining of taxable and non-taxable sales in posting. Some deders add small
charges to repair orders for supplies used and credit this amount to expense accounts rather
than to a taxable sales account.

()] INTERNAL. The composition of the journa has the characteristics of both the service and
parts journal, and postings to this book of original entry are from internal repair orders and
sales invoices. This journal is peculiar to automobile accounting and is a means for the
selling department to gggortl on its cost of doing busi ness to another department within the
dealership. Al » - Sales to consumers
should never be entered in thls record. Indlcat|ons of self-consumption are noted in this
record by examination of debits to company car and demonstrator expense accounts. _The

bulk of the entries will reflect parts withdrawn from parts department and labor from the
service department in connection with work done on vehicles held for sale.

VEHICLE CONTRACTECARINVOICE DATA 06047.450

This section is concerned only with vehicle contractsear-Hveiees. Invoices on repair orders are discussed
under labor in Sections 06122.200-t0-0611.45. Invoices on parts and accessories are discussed in Section
06079.30. The extent of examination of vehicle contractsearaveices is determined by the volume of
sales, number of contractsiaveiees, and indications of discrepancies from sales tax working papers, sales
tax accrual account, or other sources.

Vehicle contracts are usualy filed in alphabetical order by customer name and sales figures are
ranscrlbed to deal |ackets that contain Qr@nnted account numbersGeer&eef—mvmees#Led—m—numeneal

ne—mdreaﬂen—ef—aeeeum—nambeps The figures from the ded |acket are Qosted to the sale |ournal Stock

numbers are usually assigned in numerical sequence to new, used and repossessed units acquired. A used
unit accepted in trade on the sale of a new unit is often assigned the same stock number as the new unit
sold, but followed, for example, by the letter “A.” A used unit accepted in trade on the sale of another

used unit is often assigned the same stock number as the used unit sold, but followed, for example, by the
letter “B.”
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Examination of the face of the vehicle contract Hveiee-should be made for content, and comparison of
content with posting data on the deal jacket and tracing to the sales journal.

le Is. Particular
attention must be paid to voi ded contractsinveiees and the use of the contractsinveiees as credit memos.

EXAMINATION OF CUSTOMER FOLDERS 06047.565
The customer-s folder is also referred to as car jacket or deal jacket and usually includes a copy of the
motor vehicle contract and security agreement or vehicle purchase order, credlt gggllcatlon! DMV
documents, salesear invoice or summary, : e
trade-in information, -and other memoranda. The extent of testing will be determ| ned by the volume of
sales and the number, nature and measure of any exceptions noted.

The wholesale value given in the current Kelley Blue Book may be used as a guide in determining
whether value of the trade-in is the "fair market value."- The wholesale value is defined as the "average
cash value of aclean car fully reconditioned.” In many instances a dealer will allow the wholesale "Blue
Book" less costs of reconditioning which is a "fair market vaue."- Information pertaining to
underallowancesisincluded in Section 06074.6052.

Although this scenario is not likely, Pparticular attention must be given to the comparison of purchaseear
orders and vehicle contractirveiees in those deal erships where the customer is not furnished a copy of the
contract.ihveiee:

The status of the conditional sales contract as a controlling document has been recognized by legislation
through the Rees-Levering Motor Vehicle Sales &-Finance Act—effective1-1-62. It requires that all
aspects of agreements between the buyer and seller of a motor vehicle be contained in a single
conditional sales contract. It also required that the contract set forth as a separate item the cash price of
the motor vehicle described in the conditional sales contract.

UNDERALLOWANCES ON TRADE-INS 06047.5260

When a vehicle is traded-in on a purchase of a new vehicle, the measure of tax on the new vehicle
includes the amount agreed upon between the seller and buyer as allowance for the vehicle traded -in

pursuant to Regulation 1654(b)(1). . !
The regulation further notes that when the Board flnds that the aIIowance is less than the falr market

value, it shall be presumed that the allowance was such market value. Therefore, the fair market value of
the new vehicle sold should not be redetermined merely because the trade-in allowance was below the
price listed in the Kelley Blue Book, as long the underallowance was a result of a bonafide transaction
between the buyer and seller.

An auditor may rebut the presumption provided in Regulation 1654(b)(1) that the agreed value of the

trade-in represents the fair market value if there is sufficient evidence to establish that the dealer
deliberately underallowed the trade-in value to reduce the measure of tax. Under such circumstances, the
underallowance is taxed as additional gross receipts and a 25% intent to evade penaty may be
appropriate. Intent to evade may be evidenced by:
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1. Recorded trade-in alowances that are consistently below market value and that are not
attributed to less than fair condition of the trade-in.

2. Gross profit margins that are consistently lower on transactions involving trade-ins than on
those without trade-ins and which are not attributed to business practices followed by the
industry, such as trades on loss-leader automobiles, or trades during promotional sales.

3. A widespread pattern of underallowances accurring consistently throughout the audit period.

If an underallowance is an isolated transaction or if found in a small number of transactions, further

examination is necessary to determine whether the difference in trade-in value and the fair market value
listed in the Kelly Blue Book is attributable to the condition of the vehicle, making the underallowance
not taxable. However, if the dealer deliberately underallowed the trade-in value to reduce the measure of
tax, the underallowance should be taxed as additional gross receipts and an intent to evade penalty may
be appropriate.

Occasional instances of underallowances are generally not of sufficient tax consequence to warrant the
audit time required to substantiate them. However, this should not prevent the assessment of tax on any
underallowance even if a pattern is not present, if the amount involved is substantial, can readily be
determined, and the evidence fully supports assessment of the lone transaction. For example, assume that
in an audit of a Jaguar dedler, it is discovered that in the sale of a Jaguar for $80,000 that a Mercedes is
taken as a trade and valued at $20,000 in the documents of sale. From an examination of the car jacket
information for the Mercedes taken in trade, it is determined that the Mercedes was sold for $100,000
and its inventory value was set at $50,000 which was close to the Kelly Blue Book value. While thisis
an indication that an underallowance may be involved in the sale of the Jaguar by an arent $30,000
more information concerning the sale price of the Jaguar needs to be established before recommending
any liability based on underallowances; after all, we should not penalize a dealer for making a good deal.
Accordingly, if similarl uipped Jaguars are sold for around the same sales price ($80,000), the

evidence would seem to indicate that no liability should be established due to the underallowance.
However, if information indicates that similarl uipped Jaguars are sold for $110,000, then the $30,000
underallowance should be considered as additional gross receipts and a tax liability established
accordingly.

In determining fair market value, Kelley Blue Books may be used as a guide. However, it should be
carefully noted that the wholesale values provided by this reference are average values for clean, fully
reconditioned automobiles. The auditor should be alert to trade-ins which do not meet this definition. A
below average trade-in allowance for an automobile in poor condition should not be treated as an
underallowance. The subsequent sale of a trade-in at a less than normal price, expenses incurred by the
dealer to repair or recondition the trade-in, may indicate that the automobile traded-in was not in average
condition.
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In auditing for underallowances, the first step would be to examine the new car sales journal and [ook for
trade-ins with a credit to new car cost of sales. Normally, new car cost of sales is not credited in a new
car sale posting. Tracing the transaction to the deal jacket could provide more information on the trade-
in. For example, the actual cash value of the trade-in is $8,000 and the dealer allows a trade-in allowance
of $5,000, crediting the difference to new vehicle cost of sales. The sales journal entries could be
recorded by the dealer in the following manner:

New Car Sales Journal 10
Control # | Account # | Name of Account Amount | Profit
231Y New Car Inventory Units 1)
417 New Car Retall ($23,001)
417X Units New Car Retail 1
617 Cost of Sales New Car Retalil $24,303
70410 231B New Car Inventory ($24,303)
324 Sales Tax Accrued ($1,898)
70410 302 DMV Fees ($560)
70410 304 Warranty Insurance ($500)
70410 210 Notes Receivable Customer $20,959
240X Units Used Car 1
70410A | 240 Used Car Inventory $8,000
617 Cost of Sales New Car Retail 000 $1,698

The control # refers to stock number of the vehicle. The vehicle contract shows a trade-in allowance of
$5,000. However, the trade-in is posted to the used car inventory at the actual cash value of $8,000 as
determined from the Kelley Blue Book wholesale value. Crediting new car cost of sale to balance the
entry is called “grossing up the deal.”

Other methods of recording the transaction include posting directly into an underallowance or other
general ledger account, or adjusting inventory values in the general journal.

OVERALLOWANCES TAKEN AS DISCOUNTS 06047.565

Some instances may be found where dealers net from gross sales, or claim as a cash discount on their
return, amounts allowed on used car trade-ins in excess of actual value of the trade-in. These excess
amounts are known in the trade as overallowances. Such overallowances are not deductible as discounts.
An example of atransaction of this natureisillustrated below:
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Manufacturers list price is $20,000
Trade-in has a value of $5,000

Correct Computation Incorrect Computation

Price of car: $20,000 $20,000
Sales Tax (@ 8.25%) 1,650 1,568*
License: 400 400
22,050 $21,968
Trade-in Allowance: 6,050 4,968
Discount n/a 1,000
Balance $16,000 16,000

The correct measure of tax is $20,000.

*($19,000 x 8.25%)

Salac Tav 240 210 240

DAES1-ax =T (===~ =4d

L lcensa: 40 Vi) 40

=HEERSEe:- i a9 a9
$4280 4250 $4280
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DISCOUNTS 06047.670

Virtually al new car dealers allow a discount on new vehicle sales. The amount of discount on any sale
will be reflected on the documents of sale, and recorded in the sales journal as a discount. Discounts are
netted from gross sales on the financial statements, either by decreasing sales or by showing the amounts
of discounts as minus amounts on the statements. New car dealers will vary in their method of handling
the discounts for reporting purposes. Some will segregate those amounts which are not valid discounts
and add them to total sales, while others will add the total discounts to total sales and claim a deduction
for the valid discounts. The mechanics of handling the discounts per the general ledger will be clear
from the financial statements and sales tax working papers.

The auditor is more concerned with establishing the validity of the recorded discounts. The examination
of the car journals; and the reconciliation of the sales tax accrual account usually will disclose a dealer's |
practice of charging tax on the gross amount before discount. The more common practice, which is not
apparent from the formal records, in mishandling discounts is the lack of agreement of documents. The
wide range of errorsthat can occur with discountsisillustrated in the following examples.

EXAMPLE 1- - TAX ON GROSS

Situation: Recorded and reported amounts are based on the vehicle contractsales-trveiee and discount of
$1,000 claimed$500-ctained or netted. Reported measure of tax is $19,0003500.

Selling Price $20,000
Sales Tax (@8.25%) 1,650
License 400
TOTAL $22,050
Settlement

Discount 1,000
Down ment 1,000
Contract in Transit/Proceeds  $20,050
TOTAL $22,050

Discussion: Discount is not allowable since tax was computed on the gross selling price.
EXAMPLE 2- INFLATED CONTRACT

Situation: Recorded and reported amounts are based on the actual dealsales-aveice and discount of
$1,000$500 claimed or netted. Reported measure of tax is $19,0003500. Proceeds from contract
coincide with contract in transit. Selling price, tax, license and down payment were inflated on the
contract in order to obtain lending institution acceptance.
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. " I
Inflated Contract Actual Ded

Selling Price $23,000 $20,000
Sales Tax (@8.25%) 1,898 1,650
License 460 400
TOTAL $25,358 $22,050
Settlement

Discount 1,000 1,000
Down ment 5,358 2,050
Contract in Transit/Proceeds 19,000 19,000
TOTAL $25,358 $22,050

DISCUSSION: The discount is not a factor for consideration. The contract is the fina document
indicating agreement of the parties, and since sales tax reimbursement is computed on the inflated
amount, tax of $1,898276 is due. The audited-measure of tax is $23,000.4600-

EXAMPLE 3- INFLATED CONTRACT

Situation: Recorded and reported amounts are based on the sales invoice, and discount of $1,000560
claimed or netted. Reported measure of tax is $19,0003500. Proceeds from the contract coincide with
contract in transit. Selling price per contract includes tax and license, and contract was inflated to obtain
financing.
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Selling Price
Sales Tax (@8.25%)
License

TOTAL
Settlement:
Discount
Down Payment

Contract in Transit/Proceeds

TOTAL

Actual Transaction

(Cont.) 06047.670

Inflated Contract
$24.,000

DI SCUSSI ON: In the absence of a separate statement of tax reimbursement and license on the contract,
it is assumed that the gross amount includes both and the measure of tax is computed as follows:

24,000

Gross
Less: License Fee

Net

Less. Sales Tax Included (@ 8.25%)

Audited Selling Price

80400

23,600

2641,799

21,801

EXAMPLE 4.- TAX INCLUDED IN DISCOUNT

Situation: Recorded amounts are based on the figures posted on the deal jacket. Reportedearorder;

which-also-servesastheinvoice:

4240 - 500

Reported reasureMeasure of tax is $19,076 3528—(21,650-1,000)/1.0825. 106 The
eonditional-vehiclesales contract notes that salestax isincluded at 7.625:660%.

— Order InvoiceContragt——

Vehicle, Vessel, and Aircraft Dedlers / Chapter 6 / January—+982July 2000




(Cont.) 06047.670

Selling Price $20,000
Sales Tax 1,650
License 400
TOTAL $22,050
Settlement:

Discount (Incl. Salestax @ 7.62%) 1,000

Down ment 2,050
Contract in Transit/Proceeds 19,000
TOTAL 22.050

DISCUSSION: The agreement of the parties reflects sales tax included in the discount on beth-the-ear
order-veiee-and-the vehicle contract. The proper measure of tax has been reported, regardless of the
fact that recorded amounts do not reflect adjustments of tax accrual and discounts.

It should be noted that discounts, e.g., cash rebates given by a dealer to a customer in cash or as credit on
the f|nanC| ng contra:t or as a reduction in the selling prlce of the property, are not part of the dealer's

When sales tax reimbursement is computed on an amount that is not taxable or isin excess of the taxable
amount and is actually paid by the customer to the dealer, the amount paid is excess tax reimbursement
as defined in Regulation 1700(b). When the auditor ascertains that excess tax reimbursement was
collected, the dealer will be afforded an opportunity to refund the excess callections to the customer. In

event of failure or refusal of the person to make such refunds, the excess tax reimbursement must be paid
to the state.

encourage the dealer to refund the erroneousl;g charged excess tax rel mbursementsmee—rt—has—been
erroneoushy-charged. (See Section 0417.005.)
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REBATES 06047.672

A manufacturer’s rebate is an allowance made by the manufacturer directly to a consumer as an
incentive to purchase the manufacturer’s vehicle from a dealer. The rebate may be paid to the dedler,
who in turn pays it to the customer, or it may be paid directly to the customer. Manufacturer rebates are
considered part of taxable gross receipts, even if the customer assigns the rebate to the dealer as down
payment.

Under afactory-dealer incentive, the manufacturer sells the vehicle to the dealer at a discounted price to
promote the sale of the vehicle. The dealer, in turn, is ableto sell the car to the customer at alower price.

The amount of discount received by the dealer is not subject to tax. Tax is based on the selling price of
the vehicle to the customer.

RETURNED MERCHANDISE - RESCINDED SALES 06047.675

A “roll back” is a vehicle purchased and operated on a Report of Sale and returned to the dealer (credit
unavailable, customer changed mind, etc.) prior to completion of the transaction and issuance of the title.
Since all fees, including transfer fees, are due to DMV, a dealer should not void the Report of Sale. A
subsequent sale of anew vehicle roll back will require a Used Vehicle Report of Sale to the second buyer
along with application for Original Registration listing the second buyer as registered owner. In case of a
used vehicle roll back, there will be two Used Vehicle Report of Sale: one from the first buyer and one
for the second buyer, and a Statement to Record Ownership in the name of the second buyer.

The accounting systems provided—by—the-majer—manufacturers—do—net—provide specific means for

canceling sales or recording returns of merchandise already recorded in the various sales journals. New
and used car dealers will follow one of the following methods discussed below.:

One method is adirect entry reversing the original transaction can be made in the salesjournal.

AnotherOre method which might be employed would be by a journal entry. The auditor would
ordinarily examine these journa entries with deviations from prescribed procedures becoming readily
apparent.

Anether method occasionally employed by eccasionally-employed,-and-mere-often by-used car deders; is
the lining out of the entry in the sales journal, especialy if the return or cancellation is within the
reporting period of the original sale.
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Since the-foeting-of-and-the posting from the sales journal will be net of “reH-baeksrollbacks* as well as
lined-out entries, the auditor must establish the amounts netted as being valid exclusions from taxable
sales.

Occasionally, a vehicle originally sold by a dealer will be taken in trade on another sale within a short
time after the first sale and the dealer will enter the trade as a*“roll back.~

Some deadlers will “roll back~ vehicles repossessed within a fairhy—short period of time after sale,
especialy if #isvoluntary on the part of the customer.

In each case, the auditor should examine the customer's folder for receipts for refund of down payments,
return of his-trade-in, and for various correspondence, memos, notes, charges, etc., which could give
clues as to the validity of the deduction. _Sometimes the dealer returns the purchase price and the sales
tax, but may not return the registration or license fees to the buyer. Since all fees are dueto DMV within
20 days of the date of sale, the dealer is regarded as returning the full price of the vehicle. License and
registration fees are not considered to be part of the sales price of the vehicle for sales tax purposes.

LICENSE FEES AND IN LIEU TAXES 06047.780

The Vehicle License Fee Law imposes a license fee for the privilege of operating in this Sstate any
vehicle of atype subject to registration under the Vehicle Code. This license fee, and the tax, in lieu of
personal property tax, must be paid before plates will be issued for anew car or before current year plates
will beissued for used cars equipped with prior year plates.

In Connection With New Cars—086064-75

The new car dedler, as a practical matter, may collect the amount of the license fee and in lieu tax
involved and remit it to the Bepartrment-of-Meoter—ehiclesDMV. In such cases, the dealer is merely
accommodating the purchaser in remitting the fee, and the sales or use tax does not apply to the amount
of fees paid by the dealer. If the amount collected from the purchaser exceeds the amount required to be
remitted to DMV, excess fees collected are to be included in the additional measure of tax. The auditor
should, therefore, examine the "License Fees' account in the general ledger for unreported taxable
license fees collected.

In Connection With Used Cars 0604-80
In the case of used cars as well as new cars registered in the dealer’s own name, license fees and in lieu

tax paid by the dealer to the Department-of Metor\ehiclesDMYV prior to the time of sale are not a part of
taxable gross receipts when added to the selling price of the vehicle under Sections 6011 and 6012 of the

Salesand Use Tax Law. (This exclusionexemption does not apply to trailers, semitrailers, and dollies.)

Sometimes a dealer will add an amount for "license" to a unit on which the fee was paid by someone else
prior to the dealer acquiring the car. This charge is taxable since the dealer did not pay the fee to the
Department-of Metor-\ehiclesDMV. Only when a used car is licensed by the dealer can the license fee
be deducted from taxable sales when it is stated as a separate item to the customer.
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DOCUMENTARY FEES 06047.82
A dealer may charge a document pr @aratlon service fee (doc fee) A-charge-fordocumentary-fee—or
3y cle-by lersfor the preparation of documents in connection with the

%le of avehlcle such astransfer papers required by the Bepartment-of Motor\ehiclesDMV. Thisfeeis
charged at the dealer’s discretion and is neither regquired nor collected by DMV. The feeSueh

deeumentary-fee-and-the-charge-therefor may be preprinted on the car purchase order, vehicle contract, or
typed—orwritten-nadded by the automobile dealer. These charges are taxable as part of the selling price

of the vehicle on which tax is computed and it is unlawful to represent this charge as a governmental fee.

SMOG CERTIFICATION FEES 0607.83

The Department of Consumer Affairs is required to make or authorize certain motor vehicle pollution
emission inspections, and by statute is required to charge a certificate fee (currentl .25) for the

inspection. With each application to DMV for initial registration or transfer of registration of certain
motor vehicles, a dealer must also transmit a valid pollution control (smog) device certificate of
compliance. This chargeis not subject to tax aslong asit is separately stated and paid to the state by the
dealer. If the dealer charges the purchaser for transmitting this certificate, that charge is subject to tax.

Other charges for smog check (such as inspection charges) in excess of the certificate fee are taxable if
the smog check is done for a vehicle that the dealer plansto sell. Smog fees in excess of the certification
charge that are not related to aretail sale are not subject to tax.

Effective July 1, 1994, purchasers of new vehicles or of commercial vehicles have the option to defer
their first smog certification renewal to four years, from the current two years, by paying an additional
$39 at the time of the initial purchase. The Smog Biennial Exemption fee is imposed by the state and not
subject to tax as long as separately stated on the sales contract and paid to the state by the dedler.

OTHER CHARGES 0607.84

Dealer Installed Extras. These include accessories such as radios, heaters, air conditioning units, trailer
hitches, etc. made prior to delivery of the vehicle to the customer. The charges for these dealer installed
extras, including installation labor, are subject to tax.

Federal Excise Tax. A federal excise tax imposed on retail salesis not subject to tax.

Financing, Interest, and Insurance Charges. Separately stated charges for financing, interest and
insurance are not subject to tax.
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LUBE BOOKS 06047.85
When [ube book charges have been included in the selling price of a new car on which tax has been
computed, the auditor will include such charges in audited total sales.

When the lube books are sold ex-tax, the method of handling redemption of the coupons will be
determined in the examination of repair ordersto establish liability, if any, for grease.

UNDERSEAL AND PORCELAINIZE 06047.90

Amounts of these-sales for underseal and porcelainize vary, and in many dealerships, are non-existent.
One of two methods of recording the sales in the new car journal is usually employed:-_the first being a
credit to an inventory account, and the second a credit to labor or sublet repair sales. If these charges are

part of the new car selling pricerthey-must-bethecluded-intaxable salesthe charge is subject to tax.

DELIVERY CHARGES 06047.95

The majority of dealers do not make separate charges for delivery. When madethey-are-tavelved, the
charges usually are nominal and must be examined for compliance with the provisions of Regulation

1628, BetveryTransportation Charges.

ESCROW FEES ON MOBILE HOMES 06047.98

Effective Jandary—1-1980sSeparately stated escrow fees on the sale orf purchase of a new or used
mobile home shall be excluded from the terms "gross receipts' and "sales price" for sale and use tax
purposes.
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OTHER SALES OF NEW AND USED VEHICLES 06058.00

SALES OF COMPANY CARS AND SERVICE CARS 06058.05

The method of recording sales of company cars and service cars varies. The fact that the unit is sold is,
of course, determined from the credits to the respective asset accounts. In some cases, the sale is
recorded by general journal entry, and in others the sale is invoiced and entered in the sales journal;-but

FAR-al mA. The car may be transferred to new or used

cari nventory, and the sel erecorded asa routr ne wl e

The method employed should be clear after examination of the general ledger accounts and sales tax
working papers.

SALES OF REPOSSESSIONS 06058.10

Repossessions are divided into two categories, voluntary and involuntary. The latter are more common
and are usually reflected in the dealer's books as inventory items asthewith a balancing debit entry to the
disbursement of money to the lending institution. Examinations of general ledger accounts and used car
journals establish the proper handling of involuntary repossessions. There is a gap, however, that must
be recognized by the auditor. That is, that-a time lag often exists between the time of repossession and
the demand for payment against the dealer under the recourse provisions of the contract. During this
period, the owner may reinstate or refinance the car. Also during this period, the dealer, if the car is on
his the premises, will attempt to negotiate a sale if reinstatement is not effected. In the event a sale can
be arranged before the demand payment is due, the dealer may treat the transaction as a transfer of equity
or write a new contract with the proceeds applying against the demand amount.

The voluntary repossession results when the original purchaser voluntarily presents the car to the dealer,
of-his-own-velition—and-without the knowledge of the lending ingtitution. This allows the dealer mere
atitudeH-time HAto securerrg a buyer before the demand payment is issued.

Audit procedures are parallél to those discussed in transfers of equity and consigned cars. (See Sections
06085.15 and 06085.20)

TRANSFERS OF EQUITY 06058.15

A transfer of equity, in the true sense, is a sale between two individuals in which the purchaser assumes
the conditional sales contract balance of the seller.

A true transfer of equity, in which the dealer has no function other than the approval of the transferee,
results in no additional tax liability to the dealer. If, however, the deder assists to the extent of
displaying the car on his-the |ot, or obtaining the transferee and negotiating the transfer at the dealer's
place of business, a sale subject to sales tax has occurred. If the deder's participation extends only to
bringing the two parties together with the negotiations handled by the parties and the lending institution,
the dedler has no liability.

The involvement of dealers in these transfers occurs since the dealer wrote the original contract and has
future liability on recourse paper in the event of default. A transfer of equity usualy arises because the
buyer ihas overextended himsel-financially, and the likelihood of repossession is probable. The dealer
in order to forestall arepossession may attempt to encourage atransfer of equity.
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Evidence of transfers ordinarily will not be found in sales journals or any other formal records. The
deadler's reserve statement is the only supporting document reflecting transfers of equity. This statement
will show the change in names, but examination of these statements is awkward and not a recommended
procedure. Evidence of equity transfers isare most likely to be found in a customer folder prepared on
the transferee.

FRANSFHERS-GFWARRANTIES 06058.1720

Pursuant to Regulation 1655(c)(1), a warranty is mandatory if the buyer, as a condition of sale, is
reguired to purchase the warranty from the seller. A warranty is optional when the buyer is not required
to purchase the warranty from the seller, but optionally may purchase the warranty for an additional or
separately stated charge.

A manufacturer’s warranty is defined as a warranty provided by the vehicle manufacturer and sold by a
vehicle dealer along with the vehicle. A repairer’s warranty is defined as a contract between a vehicle
owner and a vehicle dealer or repair shop.

If the vehicle is sold at retail, the mandatory warranty charge is taxable whether separately stated or not.
When the manufacturer is obligated to furnish parts under a mandatory warranty, the dealer’s charge to
the manufacturer is a sale for resale and not subject to tax.

Charges for optional warranties that are separately stated are not subject to tax. Pursuant to Regulation
1655(c)(3), a person obligated under an optional warranty contract to furnish parts, materials, and labor
necessary to maintain the property is the consumer of the materials and parts furnished and tax applies to
the sale of these items. Thus, when a dealer makes repair work for a manufacturer or third party
obligated under an optional warranty, the dedler is making a retail sale of the parts furnished in
performing the repairs.

However, if the repair is covered by an optional repairer’s warranty, the dealer or repair shop is the end
user of the parts. As such, tax is due at the time the parts are purchased or used on warranty repairs
based on the purchase price.
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TRANSFERS OF WARRANTIES 0608.25

A trandfer of either a mandatory or optional warranty is atransfer of the obligation of the manufacturer to
provide replacement parts and/or labor pursuant to the warranty to the new owner in the event that such
parts and/or labor are needed and is not a sale of tangible personal property. Warranty transfer fees are
therefore not subject to sales tax.

Such awarranty remains in existence and follows the ownership of the automobile until the period of its
effectiveness has expired. Parts provided and used after a warranty has been transferred are, for the
purpose of the law, purchased at the time of the original sale; and since the warranty applies to the
automobile itself, the furnishing of parts pursuant to the warranty, either to the purchaser/owner or to
subsequent owners, is not subject to sales tax. The sale of the replacement parts and materials to the
seller furnishing them is a sale for resale and not taxable.

EXAMINATION OF FACTORY WARRANTY ACCOUNTS 061608.356

Cdlifornia residents sometimes purchase automobiles from car dealers in neighboring states such as
Oregon, Nevada and Arizona. They then license the vehicles out-of-state and return them for use in
Cdlifornia without payment of the use tax. Auditors should examine factory warranty accounts of
California dealers performing the warranty service on these vehicles as a means of securing information
for consumer use tax purposes.

CONSIGNED CARS 06058.240

Consigned cars are usually customers used cars which the dealer sells oin behalf of customers. The car
does not become a part of inventory, and the transfer to the buyer is not always effected on a dealer's
report-of-saleReport of Sale. In some cases, a consignment agreement is prepared and is the basis for
acceptance of an offer and settlement of monies. In the true consignment sale, the dealer has possession
of the car and displays the unit with the used car inventory.

Generaly, the dealer holds out to the prospective buyer that the car is a part of histhe dealer’s inventory.

Therefore, monies received will be reflected in cash receipts, and settlement of account with the
consignor will be by credit to accounts receivable in the cash receipts journal or remittance in the cash
disbursements journal. Expense of preparing the car for sale will often be reflected by arepair order. If
the buyer must finance the car, the contract will be reflected along with the receipt of proceeds.

ACCOMMODATION SALES 06058.245

Accommodation sales differ from consignment sales in that the cars are usually the personal cars of
management personnel, salespersonsmen or employees. It isimmaterial that the car was displayed at the
dealer's place of business. The dealer will be liable for sales tax under Regulation 1566, Automobile
Deders and Salesmen, only if one of the following occurred:

€) The dealer prepared a dealer's repert-of-saleReport of Sale.
(b) The dealer executes a conditional sales contract on which the dealer's name appears as seller.
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ACCOMMODATION REGISTRATIONS AND DELIVERIES 06058.350

Many automobile manufacturers occasionally request a franchised dealer to receive a vehicle, prepare it
for delivery, complete a Dedler's Report of Sale, and deliver the vehicle to the manufacturer's employee
or an employee of a subsidiary company. Where the vehicle is registered in the name of the
manufacturer or a division thereof, there has been no sale and the manufacturer is liable for use tax on the
vehicle cost as indicated in Section 061406.07. Where the vehicle is registered to a subsidiary company,
the manufacturer is liable for the sales tax measured by the inter-company transfer price. The dealer
should be held accountable for the tax on such accommodation deliveries only if it was collected by the
dedler.

If accommodeation registrations and deliveries as described above are noted during audits of local dealers,
the auditor should prepare an audit memorandum, Form BOEF-1164, and forward it to the Out-of-State
Digtrict. =~ The memorandum should indicate the manufacturer's invoice number, date, vehicle
identification number, the purchaser's name as shown on the invoice and as shown on the Dealer's Report
of Sale, and whether tax was collected and reported by the dealer.

COURTESY DELIVERIES - FACTORY DIRECTED 06058.355

A factory directed courtesy delivery is a transaction in which an out-of-state dealer sells a vehicle to a
customer but directs the manufacturer to make delivery to the customer at a specified location in
Cadlifornia. The manufacturer delivers the vehicle to a local California dealer who redelivers it to the
customer. The delivering dealer normally charges the manufacturer for new car preparation but the
vehicle is not entered in the dealer's inventory and very often the dealer does not prepare a report-of

sateReport of Sale.

If courtesy deliveries to customers are made at the direction of manufacturers not engaged in business in
Cdlifornia.or who do not have California seller’s permits and dealers’ licenses from DMV, they should
be included in the audited sales of the delivering Californiadealer. The Californiadealer is considered to
have made aretail sale under the second paragraph of Law Section 6007.

Courtesy deliveries are not sales by the dealer, and the dealer adds the taxable measure to the financial
statement sales on the sales tax worksheets. Courtesy deliveries may be recorded in the new car sales
journal, cash receipts journal, and sometimes booked in the general journal. The auditor should ask the
taxpayer’ s representative how the deal ership records these transactions in order to save audit time.

COURTESY DELIVERIES - FACTORY DIRECTED - FOREIGN SALES 06058.460

Domestic automobile manufacturers have programs whereby dealers in foreign countries negotiate sales
of American-made automobiles to persons wishing to take delivery in California. These vehicles are sold
primarily to U.S. Military Service Personnel and State Department employees returning to the United
States from overseas assignment. These sales are, for the most part, negotiated at U.S. Military Post
Exchanges in foreign countries and the orders are transmitted to the manufacturer's foreign marketing
organization for acceptance. The manufacturer is directed to make delivery to the customer at a specified

location in California._Tax would apply to this type of transaction.
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COURTESY DELIVERIES - NOT FACTORY DIRECTED 06058.465

This type of courtesy delivery involves a delivery from the dealer's inventory to a customer of an
out-of-state dealer based on direct correspondence between the respective dealers, and without
participation by the manufacturer. The local deaer will invoice the out-of-state dealer for the car.
Charges for Bddliveries in this state to the out-of-state dealer's customers are taxable to the delivering
dealer pursuant to Law Section 6007.

There is sometimes a question whether the person taking possession of the car in California was a
"driver" for the out-of-state dealer or the ultimate customer. In this case, the auditor may request that the
out-of-state dealer furnish a phetestatcopy of the out-of-state registration.

The relief of inventory and charge to the out-of-state dealer is usually effected through the New Car
Purchase Journal. Since such credits to inventory are offset against purchases, and the net debit is posted
to the general ledger account, no indication of this type of delivery is found during examination of the
general ledger. Although a New Vehicle Report of Sale marked “ Courtesy Delivery” is reguired to be
prepared, Ner witl-an examination of the DMV Reports of Sale may not disclose all courtesy deliveries
since with many of the deliveries, the out-of-state dealer furnishes _out of state plates-of-hisstate.

A detailed scrutiny of all credits to inventory in the New Car Purchase Journal is therefore necessary.
Questioned items should be scheduled. In some instances, invoices for sales to other dealers will be
prepared and maintained separately. Examination of such invoices will usually establish that the
majority of credits involve trading of cars between recognized dealers in the same locale. These will
usually be sales for resale. However, some trades may be questionable, as for example, the transfer of a
Chevrolet truck to a Pontiac dealer for use as a parts department truck.
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SALES FOR RESALE 060+9.00

GENERAL 06079.05

Verification of the deduction "Sales for Resale” should follow the same pattern as for other types of
retailers. Resale certificates should be checked and their authenticity established in the usual manner,
giving particular attention to isolated and nonrecurring sales which may disclose unauthorized or
fraudulent use of resale certificates.

Examination of the various classes of resales to new car dealers, used car dealers, and leasing companies
isdiscussed in the following sections.

NEW CAR RESALES 06079.10

There are usually only two types of sales for resale of new cars. They are sales to other new car deal ers;
and sales-to leasing companies. »
leasing—Under the provisions of Regulatlon 1660 the Ir may give a r&ale cert|f|cate only if h&the
lessor intends to include all the rental receipts in the measure of tax which-he-reporteds. If a vehicleis

sold by afranchised dealer to another franchised new vehicle dedler, the first dealer must submit a Notice
of Release of Liability. Whenever dealers sell new vehicles to a dealer of the same franchise, they are

not reguired to report the transaction on the Wholesale Report of Sale. For resales to autobrokers see
Section 0601.50.

RESALES TO LEASING COMPANIES 06079.15

Most new car dealers will sell automobiles to leasing companies for resale. The number of units and the
number of leasing companies to whom a dealer sells will vary from avery few companies to several and
the number of units from one or two ayear to severa hundred ayear.

The auditor should verify that every leasing company to whom the dealer has made sales for resale; has
furnished the dealer with a valid resale certificate, and that the certificate indicates al cars purchased are
for resale. If the auditor finds that aleasing company is buying both for resale and tax paid at source, all
purchase orders from that |easing company should be carefully scrutinized.

The auditor should trace a representative sample of sales for resale to leasing companies to the Dealer's
Report of Sale. For purposes of determining the validity of a resale certificate taken by a dealer, the
person or persons hamed on the Dealer's Report of Sale and Application for Original Registration will be
considered as the purchaser from the dealer. Unless the person named as the purchaser on the resale
certificate is also shown on the Dealer's Report of Sale and Application for Original Registration, either
singly or jointly pursuant to Section 4453.5 of the California Vehicle Code, the Board will consider the
transaction aretail sale and subject to tax.

Section 4453.5 of the California Vehicle Code permits the registration of vehicles in the names of the
lessor and the lessee with their relationships shown as "lessor" and "lessee” in the following manner:

All State Leasing Co., Lessor

Raobert J. Murphy, Lessee
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| If the joint form of registration is used, it isimmaterial if the names are joined by "and" or "or" Fto the
lessor in care of the lessee. If the lessor elects to register the vehicle in this manner, the "care of" must
include the designated |essee as follows:

All State Leasing Co.

c/o Robert J. Murphy

or

All-State Leasing Co., Lessor
c/o Robert J. Murphy

If the name of athird person only is shown on the Dealer's Report of Sale and Application for Original
Registration, the transaction will be regarded as subject to salestax. The name of the third person would
appear as:

Robert J. Murphy
or
Robert J. Murphy, Lessee

Lessors who own vehicles registered in the names of lessees only may have the registration changed to
show either the lessor or the lessor and lessee relationship on the registration card. Where this is done
they may continue to pay tax measured by the rental receipts. Further information on sales of vehicles to
leasing companies isincluded in Regulation 1610, Vehicles, Vessels, and Aircraft.

The auditor may find instances where a dealer sells cars to leasing companies for resale but does not
register the cars by completing a Bepartment-of-Meotor\ehiclesDMV_Application for Registration of
New Vehicle-New. If the dealer has a valid resale certificate from the leasing company, the auditor
should prepare Form BOET-1164, Audit Memorandum of Possible Tax LiabilityRecord—of-Ex—Tax
Fransaetions. Further information on Form BOEF-1164 appears in Section 0401.20.

Many new car dealers are now engaged in leasing cars to the general public. The leasing operation is
| usually_by a separate entity, and eerjunetive-audits of related accounts will_-normally;—ef-eeurse; be
conducted.

NEW CAR RESALES TO USED CAR DEALERS 06079.20

Code section 11713.1(f)(1) prohibits a dealer from purchasing a new motor vehicle for resalein aline or
make for which the dealer does not hold a franchise. In the event the-a new motor vehicle deadler has
claimed such sales for resale, the deduction will be allowed, only if the following conditions are met:

€) The dealer has not registered the car to someone other than the used car dealer, and
(b) The dealer has a specific resale certificate from the used car dealer onfile.

If these conditions are not met, the selling dealer will be given the opportunity to supply evidence to

support that the new motor vehicle was purchased by the non-franchised dealer for resale as discussed in
Section 0409.50.
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This violation of the dealer’s license alone would not be cause to disallow the transaction as aresae. A

sale by afranchised new car dealer to another dealer will be allowed as a sale for resale for sales and use
tax_purposes provided the purchasing dealer holds a valid seller’ s permit and issues a resale certificate.
New car dealers should be advised to request a specific resale certificate (clearly identifying the new
vehicle being purchased) for each transaction and can accept the specific resale certificate in good faith
provided that they have no knowledge that the vehicle will not be resold. If the new car dealer accepts a
non-specific resale certificate, good faith may be questioned based on the violation of the V ehicle Code.
The new car dealer can overcome this presumption by obtaining documentation from the non-franchised
dealer showing that the new vehicle was, in fact, resold. Good faith in accepting a specific resale
certificate should not be guestioned based solely on the fact that the transaction violates the dealer
licensing provisions of the Vehicle Code.

An audit memorandum (BOE-1164) should be prepared on all sales of new cars by new car dealers, for
resale, to used car dealers. In auditing the records of the purchaser (used-earnon-franchised dealer), the
auditorfaet should be-verifyied that the vehicle or vehicles in question were actually purchased for resale
and not for use._A copy of the BOE-1164 containing information (selling dealer, purchasing dealer, date
of transaction, VIN number, description of car, etc.) on transactions that appear to violate the Vehicle
Code should be forwarded to the Centralized Review Section (CRS) in the Headquarters' packet when
the audit is transmitted (similar to FTB information), and a “* DMV" comment should be placed on the
back of the BOE-414-A indicating that a BOE-1164 is attached. CRS will forward this information to
DMV for further investigation.

USED CAR RESALES 06079.25

Fhe-aAuditors should question dealers names that theyhe does not recognize, verifying that such dealers
exist and that the permit number is correct.

Some dealers may record aretail sale on a"Used Car Wholesale" purchase order filling in a fictitious or
legitimate dealer's name and permit number, especially where they have in their possession vehicles on
which the "Certificate of Ownership" (pink slip) has been signed in blank. Dealers must pay sales tax on

Ssuch transactions-are-subject-to-salestax-to-the dealer.

The Wholesale Report of Sale is prepared to report sales of used vehicles from dealer to dealer. This
includes wholesale transactions to out-of-state or out-of-country dealers, scrap metal processors, and
dismantlers. In case of awholesale roll back, the buyer must complete a Wholesale Report of Sale back
to the selling dealer.

For sales on or after January 1, 1994, a Vehicle Auction Wholesale Report of Sale (REG 398) is reguired
for sale or transfer of a vehicle by a dealer conducting a wholesale motor vehicle auction. These forms
may be computer generated or ordered from DMV and include the identity of the vehicle, true mileage,
buyer’ s name, auction’s name and number, and the seller’s name and signature. In addition to this form,
the dedler is still responsible for completing and filing the Whol esale Report of Sale.
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PARTS AND ACCESSORIES 06079.30

New car dealers may be are-a prime souree-of—supply source of parts for garages and other auto
repairersmen. In some deal erships, the sales of "Parts—Wholesale" constitute a major portion of the Parts
Department operation, while in others this type of transaction is minor or negligible.

These sales for resales are usualy generated on counter sales invoices and recorded in the Parts
Accessory Journal. Testing of the counter sales invoices must be considered by the auditor based on
volume, prior audit findings, and knowledge of the operation.

The auditor must be alert to combined taxable and non-taxable sales |n the Parts-Wholesale and
Accessories Sales accounts. Sal »
tax-eharged—T hese types of transactlons are not east detected except by examination of counter sales
invoices, however, indications of taxable and non-taxable combinations may be recognized from the
sales tax accrua reconciliation. Some dealers will make separate totals of taxable and non-taxable in
these mixed accounts.
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U.S. GOVERNMENT SALES 06108.00

U.S. GOVERNMENT PURCHASE ORDERS 06108.05

The accounting procedures of most the-majerity-ef-instrumentalities of the Federal Government are such
that purchase orders are mandatory. The seller is always given more than one copy of the purchase order
and these copies are usually found in the customer folder. In the absence of the purchase order,
correspondence is usually available which will give sufficient data to establish validity of the deduction.

DISABLED VETERANS' EXEMPTION 06108.10

Sales of vehiclesto disabled veterans may qualify for partial tax exemption. Any amount paid toward the
purchase price by the Veterans Administration directly to the seller may be excluded from the measure
subject to tax. The amount paid by the disabled veteran is taxable.

The documentation furnished by the Veterans Administration parallels that of purchases by the U.S.
Government..—and—__In addition, reguires—the selling dealer is required to show the Veterans
Administration as the actual purchaser on the sal% invoice to the extent that ngent is made by the
V eterans Administration.eertify-tha A . mant:_The vehicle
is registered in the purchaser's name and all other documents reflect the dlsabled veteran as the
purchaser.

Verification of the validity of the deduction is readily made by examination of the customer folder.

FEDERAL EXCISE TAX 06108.15

The federal retail excise tax imposed on the retail sale of heavy trucks and trailers is excluded from the
measure of Californiasales and usetax. The federal tax isimposed on the retail sale of such vehicles and
istherefore not part of the sales price subject to tax whether or not separately stated.

GOVERNMENTAL AGENCIES 06108.20
Sales tax does not apply to sales to:

»  The United States or its unincorporated agencies and instrumentalities.

* Any incorporated agency or instrumentality of the United States wholly owned by either the
United States, or by a corporation wholly owned by the United States.

* The American National Red Cross, its chapters and branches.

» Incorporated federal instrumentalities not wholly owned by the United States, unless federal law
permits taxing the instrumentality. Examples of incorporated federal instrumentalities exempt
from tax are federal reserve banks, federal credit unions, federal land banks, and federa home
|oan banks.

Copies of government purchase orders or remittance advices should be retained toin support-ef claimed
exemptions.
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SALES IN INTERSTATE AND FOREIGN COMMERCE 06116.00

GENERAL 06116.05

In verifying sales where delivery is claimed to have been made outside this Sstate, it is usually necessary
to review correspondence, factory delivery orders, acknowledgments, Department—of Motor
VM ehiclesDMV Dealer Reports of Sale and other documents.

FACTORY DELIVERIES AT POINTS OUTSIDE THE STATE 06116.10

Where a dealer in this Sstate makes a sale to a consumer at a point outside this Sstate, the dealer must
retain in his-the files the necessary data and documents to prove that the car was not sold for use or
storage in this Sstate. A substantial number of such sales are factory deliveries. When such sales are
made, the California dealer requests the factory or dealer located in another state to deliver a car to:

)] A consumer residing in this Sstate, or

(b) A consumer residing in another Sstate.

In (a), the California dealer must ordinarily collect use tax. This is particularly true in cases where the
purchaser takes California license pI ates to be pI aced on the new car —'Fhe—M-etelLVehrele-Geeler&smets

absence of evi dence to the contrary the fact thaI Callfornla plates were obtar ned will be regarded as
proof that the car was purchased for use in this Sstate. In (b), the California dealer should retain
complete data concerning the transaction. Shipping or delivery orders and any other documents should
be retained showing the purchaser's address, the point at which delivery was made, and indicating that
the car was purchased for use outside of California._The Board has developed forms BOE-447 & BOE-

448 for dealers use in documenting exempt transactions (See section 0611.15).

INTERSTATE DELIVERIES FROM CALIFORNIA STOCKS 06116.15
Claimed interstate sales from a dealer's California stock usually fall into one of the following categories:
@ Delivery to a carrier for shipment out-of-state
(b) Delivery out-of-state by dealer's employee or agent
(©) Delivery in-state to an out-of-state purchaser or purchaser’s agent

(d) Delivery out-of-state to a known California resident

Under (a), the sdle is exempt if delivery is made to a carrier, consigned to an out-of-state point, and

actually shipped to the-out-of-state point. The dealer should retain a copy of the bill of lading to support
the deduction and evidence of customer’'s out-of-state address. The auditor should ascertain who

delivered the unit to the carrier, and that the vehicle was not in the possession of the purchaser or the
purchaser's agent in this state at any time before the shipment. Even if the vehicle is delivered outside
California, adealer must collect use tax if the buyer purchased the vehicle for use in this state.

isliabl ) Ui ) .
A vehicleis purchased outside of California, and the first functional use of the vehicleisin California
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OR

The vehicle's first functional use is outside of California, but the vehicle is brought into the state within
90 days after its purchase (exclusive of any time for shipment or storage for shipment to California), and
during the six-month period immediately following its entry into this state, one-half or more of the miles
traveled by the vehicle are not miles traveled in interstate commerce, or the vehicle is not used or stored
outside of California one-half or more of that time. Examples of what constitutes interstate commerce
are described in Regulation 1620.

Situations under (b) arise when a dedler is requested to make delivery in a neighboring state. The
transaction is not taxable if the car is actually delivered by an employee acting as agent of the dealer, or
by some other individual acting as agent of the dealer. The fact that the person delivering is in fact the
agent of the dealer must be clearly established in each case. Affidavits, reimbursement by the dealer for
expenses, or payment of a fee by the dealer are usually sufficient supporting evidence. In the absence of
evidence to the contrary, such a sale cannot be held exempt from tax if California license plates are
secured for the delivered car. The fact that the purchaser accompanied the dealer's agent who er-assisted
H-drivesing the vehicle to an out-of-state location does not negate the exemption if the purchaser does
not exercise control over the driver or the vehicle. See Section 06110.45 for information on sales to
military personnel.

Form BOE-448 (see exhibit 1), “ Statement of Delivery Outside California,” can be used when the vehicle

is driven or transported to an out-of-state point by the dealer or the dealer’s authorized agent, with the
purchaser taking delivery outside California. The use of this form is not necessary if the dealer ships the
vehicle to an out-of-state destination by means of a common carrier auto transporter, because the bill of
lading or other shipping documentation will support the fact that delivery was made outside of
Cdlifornia, asdiscussed in (a).

Under (c), and{d)delivery to a consumer or hisher agent in this Sstate is a taxable transaction.
rRegardless of the evidence that the car was driven or shipped out-of-state by the purchaser or
hispurchaser’s representative, Law Section 6009.1 exemption is not applicable since this is a sales tax
transaction (see 0635.35). Carsin this situation are usually driven out-of-state on one-trip permits or on
plates of another state. The auditor must be alert to deliveries to the purchaser's agent where the dealer
helds-edtrepresents that the person is the dealer's agent through affidavit or payment of expenses. The
person cannot act in adual capacity as agent of both buyer and seller.

Under (d), Law Section 6247 creates a presumption that a sale of a vehicle when a dealer delivers a
vehicle outside California to a known California resident, is a sale for use in this state. The purchaser is
considered a California resident, for example, if he or she has a California driver’s license, or has a
Cdlifornia address, even though the purchaser may live in the state only seasonally or intermittently.

Form BOE-447 (see exhibit 2), “ Statement Pursuant to Section 6247 of the California Sales and Use Tax

Law,” isintended to relieve the retailer of the obligation to collect the use tax from purchasers who may
be permanent, seasonal, or intermittent residents of California. This statement should be taken at the
time of sale, and the original document retained in the retailer’s records. This document is needed when
the purchaser has a California address and/or a California driver’'s license or the dealer otherwise is
aware that the purchaser is a Californiaresident.
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The use of the BOE-447 or BOE-448 is not mandatory. The dedler can still document and support an
exempt sale by means of other satisfactory evidence, such as receipts for meals, lodging, fuel and
transportation, and/or statements by the delivering and receiving parties. If these statements are properly
and fully completed and notarized, the auditor may accept them as the evidence of an out-of-state
delivery.

BAILEE CLAUSE 06116.20

The auditor may encounter sales by a dealer who has been instructed by histhe customer to ship or
deliver a vehicle to a third person, usualy a body builder within the Sstate, as bailee. The customer's
purchase order will include instructions not to charge sales tax as the vehicle isto be shipped out-of -state.
A "Bailee Clause" may appear on the order.

The mere inclusion of a"Bailee Clause" on an order from a purchaser does not exempt the sale as a sale
in interstate commerce. The auditor must determine—H-the-sale-is-to-be-exempt; that the shipment
out-of-state by the bailee is properly done in accordance with instructions from the dealer and not the
customer. If the "bailee" isthe customer's agent, an exempt sale has not been made.

ONE-TRIP PERMITS 06116.25

Cadlifornia dealers sell automobiles to non-residents as well as residents, (leasing companies, contractors,
and retailers) who intend to register and use the vehicles in another state. When a vehicle is sold for
registration out-of-state, the dealer must complete the Report of Sale in full and mark the original “For
registration out of state.” The purchasers are allowed to transport their cars on their own wheels outside
this Sstate without obtaining California plates by securing a "one-trip permit" from the-Department-of

Meter\ehiclesDMV or obtaining out-of-state registration before the vehicle is moved on the highway.
Even though a one-trip permit is secured in place of registration, this does not relieve dealers of their
salestax liability. Vehicles sold and delivered in California are subject to tax.

Section 4003 (a) of the Vehicle Code provides that a one-trip permit "may be issued by the Department
for operating a vehicle while being moved or operated unladen for one continuous trip from a place
within this Sstate to another place either within or without this Sstate, or from a place without this Sstate
to a place within this Sstate."-

Section 4003 also allows the issuance of a quantity of these permits in booklet form upon payment of the
proper fee for each permit contained in the booklet. Each permit shall be valid for only one vehicle and
for only one continuous trip, and only after a copy describing the vehicle has been forwarded to the
departmentDMV. Thereis no restriction as to whom they are issued. Dealers can and do secure themin
their own name; however, in those instances where cars are driven from the dealer's place of businessto a
point outside this State, it will be presumed that title passed to and delivery was taken by the purchaser in
this Sstate, for the reason that the dealer would ordinarily use histhe dealer's plates if the dealer drove the
unit across the Sstate line. Dealers may overcome this presumption if they are able to furnish
documentary evidence that pursuant to the contract of sale the car was delivered to the purchaser outside
the Sstate. The dealer is responsible for the completion and submission of a Statement of Fact (Reg 256)
explaining how the vehicle was moved. No smog certification is required. Dealer plates may not be used
by the customer to take the vehicle out of state.
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FOREIGN PURCHASERS 06116.30

Sales of automobiles to foreign purchasers for shipment abroad, and-delivered by the deadler to a ship
furnished by the purchaser for the purpose of carrying the property abroad and actually carried_in a
continuous journey to a foreign destination, title and control of the automobile passing to the foreign
purchaser upon delivery, are exempt salesin foreign commerce.

Copies of import documents of a foreign country or other documentary evidence of export must be
obtained and retained by the dealer to support the deductionexemption.

The auditor should also ascertain by whom the automobile was delivered to the dock or ship, and also
that the unit was not delivered to the foreign purchaser in the Sstate, returned to the dealer and then
delivered to the dock by the dealer._ The auditor should look for a dock receipt and a bill of lading in the
deal folder. The dock receipt or other similar documentation is verification that the dealer delivered the
vehicle from the dedler’'s place of business to the dock for shipment. The bill of lading or other
documentary evidence is verification that the vehicle was shipped from the dock (port) to an out-of-state
or foreign destination.

If delivery was made to the purchaser any time after the sale, or if the purchaser or his agent drove the
automobile to the dock, the-sales tax applies to the sale.

A sale of a new, noncommercial motor vehicle manufactured in the U.S. and sold to a resident of a

foreign country who arranges for the purchase through an authorized vehicle dealer in the foreign country
prior to arriving in the U.S. is exempt from tax if:

1. the purchaser is issued an in-transit permit by DMV pursuant to section 6700.1 of the
Vehicle Code, and

2. prior to or at the end of 30 consecutive days from the first day of operation under the in-
transit permit, the motor vehicle is delivered or shipped to a point outside the U.S. by the
retailer, by means of :

a) facilities operated by the retailer, or

b) acarrier, forwarding agent, export packer, customs broker or other person engaged in the
business of preparing property or arranging for its export.

Pursuant to Regulation 1610(b)(2)(D), evidence of export of vehicles that are driven to a foreign country
by employees of the retailer include employees expense claims, fuel purchase receipts, and motel
receipts. Auditors should examine a copy of the 30-day In-Transit Permit and a copy of the purchase
order from the foreign authorized dealer. Evidence of support for export by other than the retailers
facilitiesinclude bills of lading and import documents of aforeign country.

COMMON CARRIERS 06116.35

The term “common carrier” means any person who engages in the business of transporting persons or
property for hire or compensation and who offers these services indiscriminately to the public or to some
ortion of the public.

The sale of vehicles to common carriers is exempt from sales tax pursuant to Law Section 6385(a) when

the vehicleis:
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(Cont.) 06110.35

1) Shipped by the seller via the facilities of the purchasing carrier under a bill of lading, to an out-
of -state point, and

2) Actually transported by the common carrier to the out-of-state destination, pursuant to the bill of
lading, over a route the California portion of which the purchasing carrier is authorized to
transport cargo under common carrier rights, and

3) Not put to use until after the transportation by the purchasing carrier to the out-of-state
destination, and

4) Used by the carrier in the conduct of its business as a common carrier
A dealer claiming an exemption from sales tax under Law Section 6385(a) must receive at the time of the

transaction, and retain, a properly executed bill of lading (or co ursuant to which the goods are
shipped. The hill of lading must show the seller as consignor. It must indicate that the described goods
are consigned to the common carrier at a specified destination outside California. Where the form of the
transaction is “freight collect,” no specific freight charge need be shown on the bill of lading, since such
charges are not ordinarily shown on “freight collect” transactions. Furthermore, the carrier need not
actually callect freight charges from itself. The form and language of the bill of lading should be similar
to the form and language normally used where the purchaser and carrier are not the same. A hill of
lading will be considered obtained at the time of the transaction if it is received either before the seller
bills the purchaser for the property, within the seller’'s normal billing and payment cycle, or upon
delivery of the property to the purchaser.

Additionally, the seller must obtain from the purchaser prior to or at the time of the transaction, and
retain, a certificate in writing that the property shall be transported and used in the manner described
above and in Regulation 1621, Sales to Common Carriers. The certificate shall be in substantially the
same form as Certificate A or B that appearsin Regulation 1621.

In certain rare-situations, the purchase of vehicles may be exempt from use tax under Regulations 1620
and 1621. See Section 0611.15 for transactions involving interstate commerce. For—example—where

Similarly, use tax does not apply where vehicles purchased_outside this state for use in other states or
foreign countries are shipped to this Sstate and remain here temporarily pending reshipment to such other
states or foreign countries and are actually used solely outside this Sstate (Law Section 6009.1). If a
vehicle purchased outside the Sstate is assigned to interstate or intrastate use in this Sstate, the question
of whether it had been substantially used outside California before entry into this Sstate or used in
interstate commerce (so that use tax would not apply) arises and must be fully examined and commented
upon by field auditors for submission to hkHeadquarters.
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MILITARY PERSONNEL 06116.405

Sales of vehicles in California to military personnel are subject to sales tax regardless of the service
memberman's place of residence. The dealer must also collect use tax on the sale of vehicles outside this
state to service membersservicemen for use in this state, unless the sale is made prior to the effective date
of his-discharge, and thehis intention to use the vehicle in California results from official orders
transferring the serwce memberkin to California and not from histhe service member’s own mdependent
determl nation.

considered to have made hlrsthew own mdependent determination to usethe vehicle in California, without
regard to the time of receipt of official orders transferring hirthem to California, if at the time they
contract to purchase the vehicle they hearrange to take receipt of the vehicle in California.

OVERSEAS DELIVERIES 06116.456

Sales to military personnel and overseas government employees claimed to be in linterstate or foreign
Scommerce often present problems of documentation. The purchasers iavelved-travel on government
orders and are-authorize shipping space for automobiles either to accompany them or to follow at alater
date. The shipping involved is either a vessel operated by Military Sea Transport Service (MSTS) or a
vessel under contract with MSTS. The purchaser or purchaser’ shis agent will furnish the dealer with
data for shipment and indicate the government facility to which the unit is to be delivered. All
documentation prepared by the government indicates the purchaser as consignor and consignee. The
documents consist of either a government bill of lading or automobile delivery receipt or both. Errors
often arise in these documents by failure to show the party delivering to the government dock. More
experienced dealers prepare their own delivery receipts and have the receiving authority sign for the
vehicle. Auditors must be alert to vehicles accompanying the purchaser on the same vessel, since thereis
the tendency for dealers to give possession to the purchaser, and allow the purchaserhimn to deliver the
vehicle to the government facilityhimself.

Vehicle, Vessel, and Aircraft Dealers / Chapter 6 / July 9792000




FOREIGN GOVERNMENTS, CONSULS, AND CONSULATES 06116..650

Sales tax generally applies to sales to foreign governments—eluding—sales—to—consdlates—general;
consular-agencies,-and-other-consdlarpests.

However, sales tax does not apply to sales efvehicles-by Califernia-dealers-to foreign eareerconsular
officers, employees, and members of their families if those persons have been granted immunity from tax
according to treaties or other diplomatic agreements with the United States-and-certain-career—consular

The U.S. State Department, Office of Foreign Missions (OFM) issues “ Tax Exemption Cards’ to foreign
diplomatic personnel, whose purchases are exempt from sales tax. The cards include a photograph and a
description of the authorized bearer and specify either that all transactions or only transactions that
exceed a stated amount (threshold level) are exempt. Some cards limit the exemption to official

purchases only and do not apply to persona purchases.

The seller must prepare an invoice or other written evidence of the sale and attach a photocopy of the
front and back of the card, the number of the exemption card, and the exemption threshold level specified
on the card to support this type sale as exempt. The seller may also request additional identification from
the buyer, such as an U.S. State Department driver’s license or diplomatic identification card.

Sales of vehicles to foreign consular officers who do not hold a Tax Exemption Card may be exempt
from tax if an identification letter is furnished directly to the retailer by OFM. The letter must be

provided to the retailer at the time of the sale and must include the following information: the name of
the purchaser, confirmation of his or her tax-immunity, an identification number, and the date of
assumption of duties by the diplomat seeking the exemption.
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LABOR AND REPAIR OPERATIONS 0612%.00

GENERAL 0612%.05

The composition of Labor and Internal Sales deduction varies between dealers. Some dealers lump both
type sales together as a single deduction, while others state them separately. In some cases, the deduction
is used as a eateh-altcatchall for a combination of deductions. Due to the variations employed, it is
necessary to inspect the sales tax working papers to determine the taxpayer's method and consistency in

handling these types of transactions.

TESTS OF LABOR DEDUCTIONS 0612%.10

The volume of the service department, availability of repair orders, prior audit findings, and experience
of the auditor all relate to the time neededinvelved to determinemake-a-test-dictate the extent of testing,+f

any-to-bemade.

BILLINGS BASED ON ESTIMATES 0612%.15

Some dealers will prepare estimates on larger repair jobs, and invariably prepare detailed estimates for
insurance companies. Usually, an itemized bid will show separately the price of labor, sublet labor, parts |
and tax reimbursement measured by the sales price of the parts. The bid may be given to either the
customer (vehicle owner) or to the insurer.

Tangible personal property used in the actual repair work may differ from what was estimated when the
bid was made. In such instances, some dealers enter the sales price of the property actually furnished in
their books of account and report sales tax measured by that price.

An amount represented as the sales price of partsin an accepted bid is the taxable measure required to be
reported by the repairerman unless there is a subsequent modification of the bid agreement and the |
customer or the insurer is informed of the change; provided, however, that the sales price of the partsis
not less than the cost of the parts actually used. The bid agreement may be modified by an invoice or a
priced repair order given to the customer or the insurer showing the sales price of the property actually
furnished by the repairerman. If a bid is so modified and the customer or insurer is notified of the |
change, the amount represented as the sales price of the parts on the modified bid is the amount upon
which tax must be reported.

When the accepted bid is in writing, the subsequent modification to the bid agreement must also be in
writing. The customer or the insurer should be notified of such modification prior to completion of the
sale (e.g., delivery of the repaired automobile).
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SUBLET REPAIRS (OUTSIDE WORK) 0612%.20

The sublet repairs account is essentially made up of any repair work or servicing that cannot be
performed at the dealer’s facilities. The charge of the outside repairerman is debited to Sublet Repairs
(Inventory Account), and the billing to the customer on the repair order is credited to Sublet Repairs.
The extent of sublets will vary from dealer to dealer with the size of the service facilities being the
governing factor. The larger dealers will have facilities for the majority of servicing operations and
consequently sublet only specialized work. The problem efor the dealer is the segregation of parts and
labor on the billings from the subrepairerman, and the subsequent breakdown of the sale between parts
and labor. A large portion of the sublet purchases are solely service or labor, e.g. body repair, painting,
carwash.

Examination of the purchase journal and disbursements journa will disclose the subrepairersmen who
perform the majority of outside work, and the subsequent examination of purchase invoices of those
vendors will disclose the existence of parts billings and the manner in which the dealer recorded the
parts. If necessary, the auditor should then examine the repair orders for the proper segregation of parts
sales.

FABRICATION LABOR AND SPECIAL PAINTING 0612%.25

An unusual source of posting to alabor account is from the New Car or Truck Journal. These postings
originate as the result of sales of new vehicles on which special work is performed. While dealers may
consider the charges to be repair or installation labor, the charges are for fabrication labor on the sale of a
finished product and thus taxable. The fabrication labor charge-fertaber is posted to a labor account and
may be improperly included in the labor deduction.

The charges most commonly made are for porcelainize, underseal, and special paint jobs. Examination
of new car journals and scrutiny of posting references to the labor accounts normally will disclose the
existence of these transactions. Less common are repair orders, prepared simultaneously with the new
car invoice, on which charges for fabrication labor are made.

VEHICLE ENGINE EXCHANGES 0612%1.30

It is common practice among motor vehicle dealers to exchange reconditioned engines for worn engines.
"Engine" as used here includes an entire engine, a short block, and a short, short block:

€) An entire vehicle engine has a head and pan, but does not necessarily have a fuel pump,
carburetor, distributors, etc.

(b) A short block is an engine cylinder block without cylinder head(s)erheads.

(© A short, short block is an engine cylinder block without cylinder head(s)er and without oil
pan and oil pump.

The exchange of areconditioned vehicle engine for aworn engine, together with the removal of the worn
engine and installation of the reconditioned engine in a vehicle, constitutes an integral transaction, and
tax applies to the total charge for making the exchange without deduction on account of charges for
remova of the worn or installation of the reconditioned engine, or without addition on account of the
value of the worn engine accepted in exchange;—provided—hewever. Also, that-if due to the defective
condition of the worn engine, an additional amount is charged to the customer, tax applies to such
additional charge.
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(Cont.) 0612%.30

If the dealer makes an accurate segregation of the charges for the labor of removing the old and installing
the reconditioned engine, and bills such charges separately, the dealer may compute histax upon the
amount separately charged for the reconditioned engine, provided such charge includes the fair retail
value of the old engine removed from the customer's vehicle.

If the dealer replaces a worn engine with a new engine, the measure of tax is the full selling price of the
new engine including the trade-in value of the old engine removed from the customer's vehicle and
retained by the dealer.

If the dealer rebuilds (overhauls) the customer's own engine, the transaction is treated as a regular-repair
jeb.

Some dealers also exchange engines where no installation by the dealer isinvolved. The measure of tax
when a new engine is sold "over-the-counter" must include the trade-in value of the old engine taken in
exchange. If the dealer makes an "over-the-counter" exchange of a reconditioned engine, the transaction
is governed by paragraph (b)(4) of Regulation 1546 and the measure of tax is the exchange price.

REPAIRGSEBD-ANDRECONBHHONED PARTS 0612%.35

When a repair part is sold at a reduced price because of atrade-in allowance or core deposit, the amount
subject to tax will depend on whether a new, used, reconditioned or rebuilt part is sold. It will also
depend on whether there is a discount given. When-a- rt-is-sold-and-atrade-intsinvolved-thetas

New and Used Parts

Sales of new or used parts are generally taxed on the total selling price less any discounts allowed. Tax
lies to the price before any allowance for trade-ins (a reduction in price given to a customer for

turning in an old part). For example, a new battery is sold for $35, and a trade-in allowance of is
iven. Tax lies to $35, not the buyer’s out-of-pocket cost of $32. Similarly, aused engine is sold for
0 and a $25 trade-in allowance for the buyer’s old engineis given. Tax lies still to the $450.

Its important to note that some retailers call trade-in allowances “core” charges or deposits. Regardless
of the name, the allowance is included in the taxable selling price unless arebuilt or reconditioned part is
sold as explained below.
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(Cont.) 0612%.35
Recondition rR ilt Par

When a reconditioned or rebuilt part is sold; and a customer’s worn part is taken as an exchange, tax

appliesto the exchange price. The exchange price isthe total amount received for the sale. For example,
arebuilt alternator is sold for $125, and the customer is required to turn in his or her old alternator. The
customer is charged $125 if the used alternator is turned in at the time the rebuilt alternator is sold. Tax
applies to $125. However, if the customer does not turn in the old alternator at the time the rebuilt

alternator is sold, a core deposit of $15 is charged for a total $140 selling price (the $15 may or may not
be arately stated). |f the customer later returns an old alternator, the $15 core deposit should be

refunded to the customer. In this case, charges for the core deposit are not taxable, and the customer

should be refunded the amount of sales tax collected on the charges for the core deposit. If the customer
does not return an old aternator, the $15 core deposit is retained. Tax lies to charges for the core

ggost retained if the customer does not return the old alternator (tax on $140). tax-apphiesto-the-ameunt

A discount given to the customer is not subject to sales or use tax. For example, if an engine (whether

new or rebuilt) is sold for $800 less a 10 percent discount of $80 so that the total amount received for the
sae is $720 00-$80), tax is due on $720. However, if the engine is sold for $720 and a
manufacturer’s coupon (or rebate) is accepted for $80, then tax is due on the $800 received for the sale:
$720 from the customer and $80 from the manufacturer.

LUMP SUM REPAIRS 0612%.40

The Business and Professions Code requires automobile repairers to prepare detailed estimates and
invoices for their customers on al repair jobs except minor repairs of the type customarily performed by
gasoline service stations. Sections 9884.8 and 9884.9 of this Code provides:

Section 9884.8

All work done by an automotive repair dealer, including all warranty work, shall be recorded on
an invoice and shall describe all service work done and parts supplied. Service work and parts
shall be listed separately on the invoice, which shall also state separately the subtotal prices for
service work and for parts, not including sales tax, and shall state separately the sales tax, if any,
applicable to each. If any used, rebuilt, or reconditioned parts are supplied, the invoice shall
clearly state that fact. If a part of a component system is composed of new and used, rebuilt or
reconditioned parts, such invoice shall clearly state that fact.

One copy shall be given to the customer and one copy shall be retained by the automotive repair
dealer.
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(Cont.) 0612.40
Section 9884.9

(a The automotive repair dealer shall give to the customer a written estimated price for
labor and parts necessary for a specific job. No work shall be done and no charges shall
accrue before authorization to proceed is abtained from the customer. No charge shall be
made for work done or parts supplied in excess of the estimated price without the oral or
written consent of the customer which shall be obtained at some time after it is
determined that the estimated price is insufficient and before the work not estimated is
done or the parts not estimated are supplied. . .

Nothing in this section shall be construed as requiring an automotive repair dealer to give
awritten estimated price if the dealer does not agree to perform the requested repair.

(b) The automotive repair dealer shall include with the written estimated price a statement of
any automotive repair service which, if required to be done, will be done by someone
other than the dealer or his employees. No service shall be done by other than the dealer
or his employees without the consent of the customer, unless the customer cannot
reasonably be notified. The dealer shall be responsible, in any case, for any such service
in the same manner asif he or his employees had done the service.

The Department of Consumer Affairs, Bureau of Automotive Repair, licenses automotive repairers and
administers these sections of the Code.

Most dealers comply fully with these provisions and have devised work orders which serve as both a
written estimate and an itemized invoice.

Some dealers may advertise a set charge for certain major repair jobs, with the price inclusive of tax.
The segregation of charges on such jobs is usually based on an experience factor. The amount of parts
sales reflected by the posting segregation must be at the fair retail value. In those cases where tax
reimbursement is shown on the invoice, the taxable measure will be in accordance with Regulation 1700,
Reimbursement for Sales Tax, unless the measure so computed is less than the fair retail price of the
parts.

TIRE RECYCLING FEES 0612.45

Effective July 1, 1990, the Cdlifornia Tire Recycling Act imposed a $0.25 per tire disposal fee on ever

person that |eft a tire for disposal with the seller of new or used tires. The $0.25 fee imposed on a
purchaser of a new tire was not part of the retailer’ s taxable gross receipts from the sale of that tire. If an
amount in excess of $0.25 was charged on the sale of a new tire, the excess amount was taxable. If no
tire was left and a tire recycling fee was charged on the purchase of a new tire, the entire amount was

taxable. If the customer did not purchase a new tire but left tires to be disposed, the fee imposed by the
retailer was not taxable even if it exceeds $0.25.

Effective January 1, 1997, the California Tire Recycling Act was amended to impose the $0.25 fee on

every person purchasing a new tire regardless of whether an old tire is left for disposal. Again, the $0.25
feeis not subject to tax, but an amount charged in excess of thisfee is subject to tax.
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OIL RECYCLING, HAZARDOUS WASTE AND
OTHER OVERHEAD FEES 0612.50

The Cdlifornia Qil Recycling Enhancement Act, effective January 1, 1992, provides that oil manufactures
must pay afee of $0.04 per quart or $0.16 per gallon for the first sale in California of lubricating oil and
transmission or differential fluids. If the products are purchased from a California supplier, the supplier
will pay the fee. If the products are imported from outside California, the dealer will be responsible to
pay the fee directly to the state. The dealer can pass the fee along to the customer. Charges for
reimbursement of the Qil Recycling Fee are subject to tax even if separately stated on the invoice.

Car dedlers are generally required to pay hazardous waste fees, for the handling, management and
disposal of waste products such as transmission fluid, antifreeze, motor oil, and ail filters, which can be
passed along to the customer. Separately stated charges for these fees are not subject to tax if they are
directly related to the non-taxable servicing or repair of a customer’s vehicle. Charges for Hazardous
Waste Fees are generally taxable if made in conjunction with taxable work performed on the vehicle.

If the dealer separately states a general overhead charge which does not relate solely to non-taxable labor
or solely to the taxable sale, the charge must be prorated in the same ratio as the itemized taxable charges
for parts bears to the itemized non-taxable charges for labor.

CREDIT TO EXPENSE ACCOUNTS 0612%.455

Credits to expense accounts for sales recorded in the sales journal are discussed in Section 06074.450. In
some instances, credits are found in the Parts, Accessories, and Service Journal. The amount charged on
individual repair ordersis small and the total amount per month is not substantial. These are estimated
amounts for nuts, bolts, washers, etc., which because of negligible unit costs, are not controlled in the
cost system.

Examination of the general ledger accounts and Service Journal will disclose the accounts involved;, and
examination of repair orders will determine if tax reimbursement was effeetedcharged.

MODIFICATIONS TO VEHICLES
USED BY PHYSICALLY HANDICAPPED PERSONS 0612%1.650

Beginning—Jandary—1—1979tTax does not apply to the sale_ingallation, storage, use or other
consumption, in California of materials that: (1) are used to modify a vehicle so that a person with

disabilities can operate it and (2) are incorporated into, attached to, or installed on the vehiclefera
physiealhy-handicapped-person, regardless of whether the property is installed by the retailer or another
person. Sales of tools and materials that are used to modify the vehicle, but which are not incorporated
into, attached to, or installed on the vehicle, are subject to tax.
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(Cont.) 0612%.650
The following definitions apply to this exemption:

»  Persons with disabilities include disabled persons who qualify for special parking privileges
(as described in Vehicle Code Section 5007).

« Theterm “vehicle” as used in this section refersto:

All devices that gualify as vehicles under the Vehicle Code Sections 670, including, but not
limited to automobiles, vans, trucks, mobile homes, and trailercoaches,

Vehiclesthat are (1) owned or operated by physically handicapped persons, or (2) used in the
public or private transportation of handicapped persons and which would otherwise gualify
for a distinguishing license plate if they were registered to a physically handicapped
person(s) (as described in Vehicle Code Section 5007).
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FUEL SOLD OR CONSUMED IN NEW OR USED VEHICLES 061369.00

GENERAL 061369.05

Charges for Ffuel placed into the fuel supply tanks of motor vehicles by manufacturers, importers, or
dealers may be subject to California sales or use tax in whole or in part. The principles involved in the
proper application of tax to fuel consumed or sold with a motor vehicle should be applied consistently at
the manufacturer, importer, or dealer level.

FUEL SOLD WITH VEHICLES 061369.10

The fuel in the fuel tank of the vehicle at the time of sale is considered to be sold as part of the vehicle
whether or not the charge for the fuel is separately stated. If the vehicleis sold at retail, sales tax applies
to the selling price inclusive of the fuel. If the vehicleis sold for resale, the fuel is aso considered to be
sold for resale.

FUEL CONSUMED IN VEHICLES 061369.15

Fuel placed in the fuel tanks of vehicles by manufacturers, importers, or dealers and not sold with the
vehicle is considered to be consumed and subject to tax. For example, charges for fuel used by
manufacturers or importers in testing, or preparing and loading vehicles for delivery, and fuel used by
dealers for demonstration and personal or business use is subject to sales or use tax when consumed in
Cadlifornia.

If fuel is purchased for resale, tax should be reported on the cost of the fuel not resold. If the fuel is
purchased sales tax paid, a deduction for tax-paid purchases resold is in order measured by the cost of the
fuel resold with vehicles. If fuel is purchased both for resale and sales tax paid, that which is purchased
tax paid is considered to be consumed first, and that which is purchased for resale is considered to be
sold first. If the fuel consumed exceeds the fuel purchased tax paid, tax should be reported on the cost of
the excess. Conversdly, if the fuel resold exceeds the fuel purchased for resale, a tax-paid purchases
resold deduction is warranted on the cost of the excess.

FUEL USED IN DEMONSTRATORS 061369.20

Tax appliesto all charges for fuel used in the operation of motor vehicles. Amounts reported by dealers
for personal or business use of demonstrators under the 1/40th or 1/60th formula pursuant to Regulation
1669.5 {Appendix-21)-do not include the cost of fuel consumed in the vehicles while being used for such
purposes.
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SELF-CONSUMED MERCHANDISE 660614.00

GENERAL 660614.05

In general, the verification of self-consumed merchandise of an automobile dealer will follow that of any
other retailer; however, there are some special aspects involving demonstrators, company cars, service
cars, maintenance of these cars, and other items. The circumstances and the special provisions applicable
thereto are discussed in the following sections.

MANUFACTURERS AND DISTRIBUTORS OF MOTOR VEHICLES 660614.07

Motor vehicle manufacturing and distributing companies sometimes use their own vehicles ef-theirewn
for purposes which give rise to use tax liability.

Effective10-1-76,-Ffor vehicles assigned for more than 12 months to persons for combined business and
personal use and demonstration and display, or assigned to "pool service,": Mmanufacturers must pay the
tax on the purchase price of tangible personal property used to manufacture the vehicle, and distributors
must pay tax measured by their purchase price of the vehicle. When manufacturers and distributors
either assign vehicles to persons for less than 12 months, or assign "pool" service vehicles to visiting
dignitaries, etc., for less than 12 months, the measure of tax is the fair rental value based upon 1/40th of
the net dealer purchase price for each month of combined demonstration or display and use.

VEHICLES CAPITALIZED AS ASSETSHRegttation1669-5) 660614.08

Except for vehicles held for the purpose of leasing, vehicles which are capitalized in an asset account and
depreciated for income tax purposes are not held for sale in the regular course of business. Tax must be
paid measured by the purchase price of such vehicles._(See Regulation 1669.5(a)(7).)

REGISTRATIONARegtiation1669:5) 060614.09

If a vehicle manufacturer, distributor, dealer, or lessor registers a vehicle purchased for resale in a name
other than that of the manufacturer, distributor, dealer, or lessor while retaining title to the vehicle, the
vehicleis not held for sale in the regular course of business;; and the manufacturer, distributor, dealer, or
lessor must pay use tax measured by the purchase price of the vehicle._(See Regulation 1669.5(a)(8).)

The only exception is the loan of vehicles to school districts, California State Colleges, the University of
California and veteran's hospitals for driver education purposes as provided in Regulation 1669.5(a)(4).
Issuance of exempt plates is limited to governmental bodies by regulations of the Bepartment-of-Motor
VMehielesDMV, as the vehicles must be registered to them. Use tax will not apply in such cases.
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RECORDING OF CARS USED AS DEMONSTRATORS 660614.10

Dealers usually record cars placed in demonstrator service in an inventory account separate from the
regular new car inventory. The account will be titled "Company Cars' or "Demonstrators."-
Depreciation is not claimed for income tax purposes on the cars recorded in these accounts. These
accounts usually include the cost of demonstrators, as well as those cars assigned to salesmen, officers,
partners, officials, and other employees. It may also include courtesy cars. _Additionally, the number of
demo cars can be scheduled from financial statement and traced to salespersons, managers, officers, and
others who have the vehicles assigned to them. The auditor can also take inventory of dealer plates and
determine who is operating the vehicle with these plates.

This transfer from the regular new car inventory account to the company car and/or demonstrator
inventory account, is usually accomplished by an entry or series of entriesin the general journal. In some
instances, no entry will be made in the records, the cost of the cars being allowed to remain in the regular
new car inventory account. Evidence of this being the case usually can be detected in one or more of the
following ways:

@ Cryptic notations or signalsin salesjournals or on detailed new car inventory records.
(b) Entriesin demonstrator expense accounts, internal sales, etc.
(©) Evidence of insurance coverage.

(d) Notations on documents covering subsequent sales of demonstrators.

(e Department—of Motor\ehiclesDMV Report of Sales. (Under the Motor Vehicle Code,

dealers may operate demonstrators and company cars on dealer plates. The absence of a
registration does not, therefore, preclude ataxable use of a car by the dealer.)

()] Separate stock cards file. Stock cards are sometimes used to account for cars in

demonstrator status.

(9) Repair orders may have a notation that the vehicle being repaired is a demonstrator.

(h) Inquiry of the taxpayer.

RENTAL TO SALESPERSONSMEN FOR DEMONSTRATION-{Regttation1669-5)0606

A-dDealers who rents vehicles which are not mobile transportation equipment to their salespersons his
salesmen-is-are regarded as making continuing sales of the vehicles and must collect and pay tax on the
rental receipts, unless tax was timely pai dhe-has-paid-tax measured by the purchase price of the vehicles.
However, if the rental receipts are less than 1/60th of the dealer's purchase price of the vehicle for each
month of the rental, the transaction will not be considered a bonafide rental, and tax will be measured by
1/60th of the purchase price for each month of such use. Tax applies to sales by dedlers to their
salespersonsmen of vehicles to be used for demonstration and personal use._ (See Regulation

1669.5(a)(10).

Vehicle, Vessel, and Aircraft Dealers / Chapter 6 / July 9792000

[




DEMONSTRATION AND DISPLAY 660614.15

Regulation 1669.5, Demonstration,-and Display and Use of Property Held for Resale— Vehicle, provides
that a purchaser of a vehicletangiblepersonalproperty under whe-gives-a resal e certificatetherefore, and
who uses the property solely for demonstration or display while holding it for sale in the regular course
of business, is not required to pay tax on account of such use. Demonstrators owned by dealers who do
not alow their personnel to use such vehicles for purposes other than demonstration and display fall
within the exemption.

TYPES OF VEHICLES NOT ORDINARILY SOLD-{Regttation1669-5) 660614.17

If avehicle dealer or lessor purchases under aresale certificate a new vehicle of atype which the dealer
is not franchised to sell, or does not ordinarily sell or lease as a new vehicle, and uses the vehicle for any
purpose other than, or in addition to, demonstration or display, it will be presumed that the dedler is not
holding the vehicle for sale in the regular course of business and that tax is due,—and measured by the

purchase price of such vehicle._(See Regulation 1669.5(b)(1))
Note: Vehicle Code section 11713.1(f)(1) prohibits a dealer from purchasing a new motor vehicle for

resale of aline or make for which the dealer does not hold a franchise. This violation alone would not

be cause to disallow the transaction as aresale. (See section 0609.20)

APPLICATION OF TAX TO DEMONSTRATORS 660614.20

Dealers or lessors who allow their employees to use vehicles for purposes other than demonstration and
display are liable for the tax on the fair rental value of the vehicles for the period of such other use.

Dealers who give resale certificates and then use automobiles for purposes other than demonstration or
display while holding them for sale in the regular course of business are liable for use tax measured by
the sales price of the automobile to them. However, when a series of vehicles are used in this manner for
periods of less than six months, the use tax will be measured by the average cost of one vehicle for each
12 month period for each person to whom such cars are assigned. The average cost will be the weighted
average of the cost of all vehicles so used by that particular person during the 12 month period. Tax
applies to the subsequent retail sale of such vehicles._This includes vehicles used in the corporate
officers’ or employees personal households that are assigned to the spouse of a corporate officer or
employee when the vehicles are regularly available for use, including demonstration and display, by the
corporate officer or employee.

Regulation 1669.5-effective-October-1,-1976; establishes the presumptions listed below with respect to
vehicles which are registered in the name of the dealer or lessor and vehicles which are not registered.
The presumptions established by the regulation determine whether vehicles are frequently demonstrated
and the measure of the fair rental value. These presumptions may be rebutted only by clear and
convincing evidence to the contrary.

» When avehicle dedler or lessor assigns a demonstrator to his-vehicle sales personnel for a period
not exceeding 12 months, the measure of tax isthe fair retail value at 1/60th of the purchase price
for each month of combined demonstration or display and use.

* When a vehicle dealer or lessor assigns a vehicle to employees or officers other than vehicle
sales personnel for a period not exceeding 12 months, the measure of tax is the fair rental value
at 1/40th of the purchase price for each month of combined demonstration or display and use.
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* When avehicle dealer or lessor assigns a vehicle to a person other than an employee or officer,
such as arelative or business associate, the measure of tax is the purchase price of the vehicle.

* When adeder or lessor assigns a vehicle to a person for more than 12 months for business or
personal use in addition to demonstration and display, the measure of tax is the purchase price of
the vehicle. The 1/40th or 1/60th formula, as appropriate, may be used if the duration of
combined use is not known at the outset, with the difference between cost and the formula to be
paid when use exceeds 12 months.

» When avehicle is purchased for resale and registered in the name of the dealer, the measure of
tax is the fair rental value computed at 1/40th of the purchase price for each month of combined
demonstration or display and use.

The following table illustrates the tax application to demonstrator vehicles which are also used partly for
purposes other than demonstration and display.

VEHICLE PERIOD VEHICLE IN BEGINNING10-1-
OPERATIOR DEMO SERVICE #6MEASURE

Sales personnel 12 months or less 1/60th of cost

Sales personnel More than 12 months Cost less reported demo credit

Nonsales personnel 12 months or less 1/40th of cost

Nonsales personnel More than 12 months Cost less reported demo credit

Nonemployees No requirement necessary €Cost
USED CAR DEALERS
A number of situations, which are often encountered when auditing used car dealers, require consistent
handling.

@ Where a used car deadler is found to be taking different cars for business and personal
purposes rather than using one car for an extended period, it is reasonable to assume they are
frequently demonstrated and displayed and the use of the 1/60th formulais appropriate.

(b) Where the used car dealer is using one car for an extended period of time, additional of
frequent demonstration and display is required if the 1/60th formula is to be used in lieu of
the "cost of one car per year" method.

(©) Generaly, a new car purchased by a used car dealer or a new car dealer not franchised to

deal in the type of car purchased, is not frequently demonstrated and displayed, but rather
purchased for personal use. Accordingly, unless thereis convincing evidence to the contrary,
such automobiles should be tax-paid on cost. An example is a Volkswagen dealer
purchasing a Cadillac under aresale certificate.
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COURTESY VEHICLE LOANS ©60614.25
In - VehiclesPurch n R ifi

When vehicles purchased under a resale certificate are loaned to customers who are awaiting delivery of
vehicles purchased or leased from the dealer, or while the customers vehicles are being repaired by the
dedler, the measure of tax is the fair rental value of the loaned vehicle for the duration of each loan so
made. |If a specific charge is made for use of the vehicle, such charge shall be considered the fair rental
value. If the dealer has previously reported tax on the cost of the loaned vehicle, no additional tax is due.

When vehicles are loaned to persons who are not customers awaiting delivery of a vehicle purchased or
leased from the dedler, or the return of a repaired vehicle, there is generally no provision to measure use
tax liability by other than the purchase price. However, if such loans are for very short periods of time,
interspersed with freguent demonstration or display while holding the vehicle for sale in the regular
course of business, the tax liability may be based on the fair rental value.

When the loan of avehicle is not interspersed with frequent demonstration or display, but is loaned for a
period of 30 days or less to a person other than a customer awaiting delivery of a vehicle or return of a
repaired vehicle, tax is due on the fair rental value, provided the loaned vehicle was frequently
demonstrated or displayed prior to being |loaned and continues to be demonstrated or displayed following
itsloan. However, if the loan period does not constitute an incidental use (30 days or less) or the |oaned
vehicle is not frequently demonstrated and displayed during the period of loan, tax is measured by the
purchase price of the loaned vehicle.

When a lessor |oans a vehicle to a lessee who is awaiting delivery or return of aleased vehicle, and the

regular lease payments continue to accrue during the period of the loan, the regular lease payments will
be considered to cover the use of the loaned vehicle.

. hi
Special accommodation programs exist between vehicle manufacturers and dealers that require the
dealers to maintain an inventory of a certain number of vehicles for the specific purpose of loaning the
vehicles to customers who are awaiting repairs to their |leased and/or owned vehicles. Generally, deders
purchase these courtesy loan vehicles under a resale certificate. Distributors will sell the vehicles to
dealers with the understanding that the dealers use the vehicles exclusively for accommodation loan
purposes for a certain period of time; thereafter the dealers are free to sell the vehicles. In many cases,
the transaction between the distributor and dealer involves a finance company (generally related to the
distributor) in which the vehicles purchased by the dealer are immediately sold to the finance company
which |eases the vehicles back to the dealer. In most cases, the lease is actually a sale at inception. In
exchange for agreeing to the restrictions on use of the vehicle and ability to sell the vehicle, the dedler's
lease payments may be subsidized.

Taxable Measure Under These Programs

If adeaer provides a courtesy accommodation |oan to a customer who is awaiting the repair of a vehicle
leased from that dealer or another dealer who is part of the integrated manufacturer's courtesy
accommodation program, and the lease is a continuing sale, the vehicle loan is part of that continuing
sale. In this case, the dedler is entitled to purchase the vehicle for resale and no further tax is due with
respect to the vehicle |loan made to the person leasing the vehicle.
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Accordingly, dealers participating in the manufacturers courtesy loan program may issue resae
certificates to distributors for purchases of vehicles used exclusively as accommodation loans to persons
leasing vehicles in continuing sales. However, except as discussed below, when dealers loan these
vehicles to customers who own their vehicles (and to those whose leases are not continuing sales), the

dedlers are regarded as using the vehicles and owe use tax measured by the fair rental value of the
vehicles loaned.

To support and document loan of courtesy vehicles to persons leasing in continuing sales, dealers should
retain appropriate documentation to substantiate any claimed exclusion from measuring tax based on the
fair rental value. Dealers should maintain documentation such as repair invoices, lease agreements,
service or maintenance retention schedules, and other pertinent documents that support amounts claimed
by the dealer. Sufficient documentation to distinguish between vehicle loans made to customers who
own their vehicles and those leasing under a continuing sale must be retained by the dealers. If the dealer
does not maintain the required documentation, the dealer owes tax on the fair rental value for al courtesy
accommodation loans of these vehicles. Where the Board establishes a deficiency, the burden is upon
the taxpayer to explain the disparity between the books and records and the results of the Board' s audit.

In some instances, vehicle dealers do not actually lease vehicles. A separate related finance company or
arm of the dealership or distributor becomes the ultimate lessor. Also, the lease agreements may show
the dealership as the original lessor, but the lease is later assigned to a separate business where all |ease
payments are remitted. Under these circumstances, accommaodation loans provided to customers
awaiting repair of vehicles leased should be treated as one transaction for purposes of a continuing sale
whether the customer’s lease originates through the dealer providing the accommodation |oan or another
dealer participating in the manufacturers courtesy loan program.

If a dealer does not offer a vehicle as a daily rental, then the fair rental value is the amount for which

other dealers in the area rent similar vehicles for similar periods to persons who are not customers
awaiting delivery of vehicles purchased or leased or repaired by the dealer (Regulation 1669.5(b)(6)). |f

asimilar vehicle is not leased (e.0. Lexus and Infiniti dealerships do not generally rent their vehicles
then a reasonable fair rental value of the accommodation loan vehicle for each month will be obtained by
using 1/40th of the purchase price of the vehicle as outlined in Regulation 1669.5(b)(3)(A).

Mandatory or Standard Manufacturer’s Warranty

As part of a mandatory or standard manufacturer’ s warranty, the manufacturer or warrantor may include
a courtesy transportation program that provides the vehicle owner or lessee with a loaner vehicle while
his or her vehicle is in for repair. When the loan of the vehicle is in fulfillment of the contract
reguirements of a mandatory or standard manufacturer’s warranty upon which tax or tax reimbursement
was paid at the time of sale, the loan of the vehicle is regarded as part of the original sales contract or

lease agreement for the vehicle being repaired. The vehicle loans are not considered accommaodation
loans; they are considered part of the original sale contract.

When the vehicle being repaired is owned by the customer, tax does not apply to the use of the loaned
vehicle. The loan of the vehicle is regarded as part of the original taxable sale or contract price of the
vehicle being repaired for which the measure of tax included the warranty. Dealers may lease the
vehicles from third parties ex-tax for resale or provide one of their own resale vehicles in fulfillment of
the provisions of the original taxable sale.
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When the warranty is optional, the dealer obligated under the contract is considered the consumer of the
loaned vehicle. Asthe consumer, the dealer makes a taxable use of the loaned vehicle. Whether the [oan
of the vehicleisin fulfillment of the provisions of an optional warranty or an accommodation loan, tax is
generaly due on rentals payable (if the loaned vehicle is rented from another source) or fair rental value
(if taken from resale inventory).

With respect to vehicles loaned to lessees of vehicles, it is irrelevant whether the lease contract requires
the dealer and/or lessor to provide the lessee aloaner vehicle while the lease vehicle is being repaired. If
the lease is a taxable continuing sale, the use of the loaned vehicle is regarded as part of the taxable
continuing sale. Dealer/lessors may lease the vehicles from third parties ex-tax for resale or provide one
of their own resale vehicles as part of the taxable continuing sale.

If the lease is not a taxable continuing sale (tax or tax reimbursement was paid on the purchase price of

the vehicle), the dealer/lessor is not regarded as making a loan of the vehicle as part of the taxable
continuing sale. Thus, the dealer/lessor is regarded as using any loaner vehicle provided to the customer
whether that loan is reguired by the lease contract or not. The dealer/lessor may not lease the vehicle
from third parties ex-tax for resale. |If the dealer/lessor makes a use of one of its own resale vehicles, tax
is generally due on fair rental value.
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COMPANY CARS 660614.30

Company cars are those vehicles available chiefly for company use by employees and with very little use,
if any, for demonstration and display. These cars will usually be recorded in the same account as
demonstrators. The dealer must include the cost of such vehicles in the measure of tax paid by-hn. In
the case of vehicles owned by factory branches, use tax would-ef-ceudrse, apply to the material used in
manufacturing the car.

SERVICE CARS 660614.35

The cost price of service cars, parts and service department vehicles, and tow trucks would be subject to
tax.

New Vehicles:

The accounting systems prescribed by the major manufacturers require the cost of these vehicles to be
capitalized in afixed asset account and depreciated for income tax purposes. The account will usually be
known as " Service Cars' or "Equipment."-

Used Vehicles:

All automobiles acquired by dealers from nonretailers as well as other dealers are subject to the use tax if
placed in company service. The dealer would normally register the vehicle to the dealership by use of a
used car repert-of-saleReport of Sale. No use tax would be paid to the DMV on a transaction handled in
this manner, hence the auditor should be alert for undeclared use tax as aresult of such transactions.

LOANS TO SCHOOLS, COLLEGES, AND VETERANS'
INSTITUTIONS FOR EDUCATIONAL OR TRAINING PROGRAM 660614.40

Section 6404 of the Sales and Use Tax Law exempts a retailer from collecting the use tax on tangible
personal property loaned to any school district for an educational program conducted by the district.

When a vehicle or tangible personal property isleased or sold to the school district, tax applies on rental
receipts or cost of the units leased or on the selling price if the unit is sold. School districts include only
tax supported districts of a city or county; they do not include private schools.

Section 6404 of the Sales and Use Tax Law extends the use tax exemption to the loan by any retailer of
any motor vehicleto:

)] California State Colleges or the University of California for the exclusive use in an approved
driver education teacher preparation certification program.

(b) An accredited private or parochial secondary school for the exclusive use in a driver
education and training program approved by the State Department of Education as a
regularly conducted course.

() A Veterans Hospital or such other nonprofit facility or institution to provide instruction in
the operation of specially equipped motor vehicles to disabled veterans.

When a vehicle is leased or sold to () or (b), tax applies on rental receipts or cost of the units leased or
on the selling price if the unit is sold. When a vehicle is leased or sold to (c), tax applies on rental
receipts or cost of the units leased or on the selling price if the unit is sold to any nonprofit facility or
institution other than the V eterans Administration.
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Refer to Section 860614.09 for registration qualifications when the organization to which the vehicle is
loaned is a governmental body.

LOANS OF AUTOMOBILES TO UNIVERSITY EMPLOYEES 0614.42

Operative January 1, 1997, Section 6202.7 was added to the Revenue and Taxation Code. This law
specifies that a retailer who loans any motor vehicle to any University of California or California State
University employee must collect use tax on that |oan measured by the fair rental value for the period of
the loan, provided all of the following conditions are met:

)] The vehicleisfor the employee’s exclusive use.

(b) The loan has been approved by the chancellor of the university or president of the state
university.

(©) It is demonstrated that the loan is not dependent upon the retailer receiving any future
business from the university.

Prior to January 1, 1997, aloan of a vehicle to U.C. or California State University for use in other than
educational purposes, for a period exceeding 30 days and not frequently demonstrated and displayed,
would have resulted in use tax due on the dealer’s cost of the vehicle. Effective January 1, 1997, the
vehicle loan is not limited to the use for educational purposes. It could be used by a university employee

for any reason, e.g., going to the store, vacations, etc. and duration of the loan could exceed 30 days. The
dealer would be liable for the fair rental value of the vehicle over the duration of the loan.

RENTALS TO OTHER THAN EMPLOYEES 660614.45

Dealers may rent vehicles to persons other than employees under the provisions of Regulation 1660,
Leases of Tangible Personal Property - In General. Besides rentals to persons in no way connected with
the dealership, dealers sometimes rent to members of the families of management personnel who do not
qualify under Regulation 1669.5. The amount of rental must be commensurate with the value of the car;
and if it is not, the cost of the car must be included in the additional measure of tax.

COMPANY AND SERVICE CAR REPAIRS AND MAINTENANCE 660614.50

Expenses for repairs and maintenance of company cars and service cars are recorded as Demonstration
Expense or Company Car Expense. The cost is recorded in the internal journal based on repair orders or
counter sales invoices. In examining the detail of the posting to expense, auditor can ascertain the
internal sales account credited, which will be the basis for establishing self-consumption. The tax
Ftreatment of the expense items taxwise-is as follows:
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GASOLINE PARTS
TYPE OF VEHICLE OIL, GREASE ACCESSORIES
Cars taxable on 1/40th or 1/60th Taxable Non-taxable
formula basis
Vehicles used as demonstrators Taxable Non-taxable
only
Loan carstaxable on fair rentd Taxable Non-taxable
value
Loan carstax paid on cost Taxable Taxable
Company cars, service cars, tow Taxable Taxable
trucks
Vehicles held for sale only and Non-taxable Non-taxable
neither demonstrated nor used
PAINT DEPARTMENT 660614.55

Where the dedler is engaged both in the sale of paint and its use in the service department for repainting
customers cars, the dealer is considered the consumer of paint purchased for resale and used in |
repainting customers cars (Regulation 1551, Repainting and Refinishing). The cost of paint so used
should be reported as self-consumed merchandise.

Paint sold to customers will be recorded on counter sales invoices and reflected as sales of the Parts
Department. Charges for repainting customers' cars are made on repair orders and recorded in the parts,
accessories, and service journal. Special paint jobs in conjunction with new car sales are recorded in the
new car journal and are taxable as part of the new car selling price.

The auditor should establish the source of paint sales from examination of ledger accounts, and in turn
the method of recording from the respective journals. The status of purchases being tax paid or ex-tax is
readily established from purchase invoices.

On repair orders for repainting a customer's car, some dealers make a separate charge for paint material.
If thisisdone, the dedler is selling paint at retail and is not the consumer as mentioned above.

Labor charges for painting a used part, or a new part before or after installing it on a used vehicle, are not
taxable.

GREASE AND OIL 660614.60

Dealers are consumers of grease and oil used in the performance of lubrication service. The majority of
dealers purchase these materials ex-tax, since some portion will be used in used car reconditioning and
new car preparation. In these cases, the lubricant is sold with the car and no tax liability for
self-consumed materials exists. Liability for materials used on redemption of lube coupons is based on
dealers handling of lube book sales. (See Section 06074.85)
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MISCELLANEOUS PURCHASES 660614.65

A test will usually be made of purchase invoice, with the extent of test based on size of dealership, prior
audit findings, and the experience of the auditor. Purchases of fixed assets and expense items subject to
use tax are the type of purchases most readily found.

Advertising specialties often are amajor item. While license frame holders and key cases are normally in
this category and purchased ex-tax, the majority of dealers provide these items with the new or used car
and thus sell the frames or key cases with the car.

The nuts, bolts and cotter pins are often charged to an expense account when purchased. However, these
items are considered as sold along with the part with which they are used. Therefore, if parts are sold, no
measure of self-consumed merchandise would exist for the cost of these supplies. Some nuts and bolts
are used on repair jobs on which no parts are sold and the cost of the supplies so used would be taxable.

The test should not be conducted in theinitial stages of audit, but held in abeyance until the pattern of the
dealer's operation is clear. Thetest is more meaningful if the examination is made to determine purchase
details of purchase-of-sublet repair charges, paint, grease, tools, and supplies in addition to use tax
purchases.

AUTO BODY REPAIR AND SHOP SUPPLIES 660614.70

Dealers and other businesses performing auto body work are generally considered the retailers of parts
and materials remaining on the vehicle or item being repaired. The following are examples of parts and
materials remaining on the vehicle or item being repaired that may be purchased for resale by the auto
body and paint industry:

Automobile Parts Glues/Adhesives Putties

Clear Coats Hardeners Rust Protectors
Electrical Tape Paints Sealers
Fillers Primers

These types of parts and materials may be purchased for resale and tax charged on the selling price, if
they are itemized on the sales invoice. The purchaser must issue a resale certificate to the seller in order
to purchase items for resale. The minimum requirements of a valid resale certificate are set forth in
subdivision (b)(1) of Regulation 1668.

However, in certain situations relating to painting and body work, businesses are considered the
consumer, not the retailer, of parts and materials. If the value of parts and materials provided in
connection with repair work on a used vehicle is 10 percent or less of the total charge and billed lump-
sum, the repairer (or dealer) isthe consumer of parts and materials, and owes tax on theirhis/her cost.

Deders and other auto body and painting businesses are considered consumers of tools and supply items
that do not remain on the item being repaired. The following items are consumed by the auto body and
paint industry and generally should not be purchased for resale:
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Cleaning Solvent
Color Charts

Equipment
Equipment Repair Parts

Fisheye Eliminator
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Goggles
Hand Cleaners

Manuals

Masking Paper

Masking Tapes
Masks

Metal Conditioners
Paint Remover
Plastic Bottles

(Cont.) 0614.70

Polish
Polishing Machine
Reducers
Respirators

Rubbing Compounds
Rubbing Machine

Thinners

Touch-Up Bottles

®




The auto body and paint industry should pay tax reimbursement at the time of purchasing theseitems. If,
on occasion, an itemisin fact resold by the purchaser prior to any use of the property, the purchaser may
clam a tax paid purchase resold deduction. Exhibit 13 contains an example of a specific resale
certificate that can be used by the auto body and paint industry. See Section 0419.25 for discussion of
tax paid purchases resold.

Many automobile body repair shops make a separate charge to their customers for the cost of "supplies"
as an extension of their charge for repair labor. Such separate charges for "supplies," as an extension of
the repair labor charge, which do not become a component part of the refinished article are not subject to
tax on the selling price since title or possession of suppliesis not transferred to the customer. The repair
shop or dealer is the consumer and owes tax on their cost. However, if the evidence discloses that the
charge for "supplies' is a surcharge on the sale of repair parts, the charge for "supplies" is subject to tax.
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BAD DEBTS AND REPOSSESSION LOSSES 06125.00

Deductions for accounts found to be worthless and for losses resulting from repossessions are proper if
there has been compliance with the requirements of sales—tax—Regulation 1641, Credit Sales and
Repossessions, and Regulation 1642, Bad Debts.

Bad debts charged off for income tax purposes, or if the retailer is not required to file income tax returns,
charged off in accordance with generally accepted accounting principles, usualy will be greater than
amounts allowable as a deduction for sales tax purposes. They will include labor, sales tax, eartage;
resales, interstate sales, etc.

If the taxpayer has not claimed repossession losses, or has claimed the entire book loss, the taxpayer
should be asked to schedule each loss in accordance with Regulation 1642. Where the repossessions are
voluminous, or the back-up data is not readily available, the deduction may be computed on a test basis,
and the results of the test applied to recorded amounts. The dealer should be required to compile the test
data. The deduction should not be computed by applying a percentage which is estimated, unsupported,
or based on audits of other dealers.

The auditor should verify that recoveries of bad debts previously claimed or allowed by the auditor are
included in the reported taxable measure.

Amounts the taxpayer received from collection agencies mayw+ not include the total recoveries since
collection agencies may withhold their fee. The amount retained by the collection agency should be
added to the recorded recoveries, asit is an expense of collection and not exempt from tax.
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THE LEMON LAW 0616.00

GENERAL 0616.05

The Cdlifornia Lemon Law establishes consumer protection provisions for purchasers of new motor
vehicles purported to have major manufacturing defects. For qualifying motor vehicles, the manufacturer
isrequired by law either to replace the motor vehicle or provide the purchaser restitution for the purchase
price, at the purchaser’s election. When the purchaser el ects restitution, the manufacturer may reduce the
purchase price by an amount calculated according to law which is attributable to the value of use prior to
the time the purchaser first delivered the vehicle to the manufacturer or authorized repair facility for
correction of the problem.

Initially, refunds of sales tax by the manufacturer for defective vehicles were not refunded by the Board
because refunds or replacements did not qualify as credits for returned merchandise. Effective January 1,
1988, Civil Code Sections 1793.2 and 1794 were amended and Section 1793.25 was added to the Civil
Code reqguiring the Board to reimburse the manufacturer of new motor vehicles for an amount equal to
the sales tax which the manufacturer included in making monetary restitution or vehicle replacement to
the buyer. Revenue and Taxation Code Section 7102 was amended to allow refunds pursuant to Civil
Code Section 1793.25. 1n 1992, Civil Code Section 1793.22 was added to include consumer protection

provisions related to defective vehicles. These sections are commonly known as the California “Lemon
Law.”

DEFINITIONS 0616.10
For purposes of the L emon Law, the term “manufacturer” means a new motor vehicle manufacturer,

manufacturer branch, distributor, or distributor branch. “New motor vehicle” means a new passenger or
commercial motor vehicle which is bought primarily for personal, family or household purposes.
Effective January 1, 1993, the term “new motor vehicle” includes the chassis, chassis cab, and that
portion of a motor home devoted to its propulsion, but excludes any portion designed, used, or
maintained primarily for human habitation. Dealer owned vehicles, demonstrators, and other motor
vehicles sold with a manufacturer’ s new car warranty are included under the Lemon Law.

Thefollowing isalist of vehiclesthat do not qualify under the Lemon Law:
1. Motorcycle.

2. Motor vehicle not registered under Vehicle Code because it is operated or used exclusively off
the highways.

3. Vehicles purchased for commercia use or vehicles purchased primarily (more than 50% of the
time) for business purposes.

4. Vehicle purchased out-of-state.
5. Used vehicles not sold with a manufacturer’s new car warranty.
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GENERAL PROVISIONS 0616.15

Section 1793.2 of the Civil Code provides that should a manufacturer be unable to service or repair a new
motor vehicle to conform to the applicable express warranties after a reasonable number of attempts, the
manufacturer shall either replace the new motor vehicle or promptly make restitution to the buyer. The
buyer is free to elect restitution in lieu of a replacement vehicle, and in no event shall the buyer be
required by the manufacturer to accept a replacement vehicle.

Arbitration is not reguired before the Board is authorized to make a refund as long the specified
requirementsin the Civil Code are satisfied.

When the buyer chooses to have a vehicle replaced, the new vehicle is considered a replacement under
warranty, and additional tax reimbursement is the amount the customer pays in excess of the credit
received. If the value of the replacement is less than the credit alowed, the customer must be refunded
the difference plus applicable sales tax reimbursement.

When the customer chooses restitution, the manufacturer must pay the actual price paid or payable by the
buyer, including any sales tax reimbursement, license fees, registration fees, and other fees, plus any
incidental damages to which the buyer is entitled. The manufacturer may deduct for usage of the
defective vehicle and any amount charged for non-manufacturer items installed by the dealer. These
amounts must be deducted from the original vehicle selling price before calculating the sale tax refund.

The buyer isliable for use of the defective vehicle prior to the time the buyer first delivers the vehicle to
the manufacturer, or to its authorized service and repair facility for correction of the problem that gave
rise to the nonconformity. The buyer’'s usage is computed by multiplying the total sales price of the
motor vehicle by a fraction having as its denominator 120,000 and as its numerator the humber of miles
used by the buyer up to the first nonconformity.

Replacement V ehicle Price (MSRP) = $15,981.00.

Replaced Vehicle Price including manufacturer installed options only (MSRP) = $13,187.

Replaced Vehicle price excluding sales tax reimbursement, doc fee, license fee, dealer installed options
and optional service contract fee (from sales contract) = $12,773.00

Miles driven prior to first nonconformity = 5,907 miles.
Thefirst step isto compute the usage allowance
The usage factor = 5,907 miles/120,000 = .05

The next step is to compute the usage allowance by applying the usage factor to the cash price of the
vehicle exclusive of sales tax reimbursement, doc fee, licensing fee, dealer installed options and optional
service contract fee. The usage allowanceis .05 x $12,773 = $638.65.
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The salestax is computed as follows:

Replacement Vehicle Price = $15,981.00
Replaced Vehicle Price = $13,187.00
Usage allowance = $ -638.65
Credit for Replaced Vehicle = $12,548.35
Amount in Excess of Credit = $ 3,432.65
Sales Tax Due @ 8.25% = $ 283.19

Note: The credit for the replaced vehicle is based on MSRP, and the replacement vehicle should also be
based on MSRP.

Replacement V ehicle Price (MSRP) = $16,671.00
Replaced Vehicle Price including manufacturer installed options only (MSRP) = $20,707.00

Replaced Vehicle price excluding sales tax, doc fee, license fee, dealer installed options and optional
service contract fee (from sales contract) = $19,208.00

Miles driven prior to first nonconformity = 1,105 miles.
Usage Factor = 1,105/120,000 = .01

Usage allowance = .01 x $19,208.00 = $192.08

Sales tax refund is computed as follows:

Replacement Vehicle Price = $16,671.00

Replaced Vehicle Price = $20,707.00

Usage allowance = $ -192.08

Credit for Replaced Vehicle = $20,514.92

Refund to customer = $ 3,843.92

Sales Tax refund @ 8.25% = $ 31712

DOCUMENTATION REQUIREMENTS 0616.20

Civil Code Sections 1793.23 and 1793.24 were added to expand consumer protection related to
subsequent sales of vehicles reacquired by manufacturers, dealers, or lienholders. Section 1793.23

provides that prior to any sadle, lease, or transfer of a vehicle reacquired under the Lemon Law, the
manufacturer shall:
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1. causethevehicleto beretitled in the name of the manufacturer

2. reguest DMV to inscribe the ownership certificate with the notation “Lemon Law Buyback,” and
3. affix adecal to the vehicle identifying it asa“Lemon Law Buyback.”

These sections also provide that prior to sales made of a Lemon Law Buyback vehicle, the transferee
must be given a disclosure statement signed by the transferee which states, “This Vehicle Was
Repurchased By Its Manufacturer Due To A Defect In The Vehicle Pursuant To Consumer Warranty
Laws. The Title To This Vehicle Has Been Permanently Branded With The Notation ‘Lemon Law
Buyback’.”

All claims for refund of sales tax by the manufacturer paid on or after January 1, 1988 should be
forwarded to the Refund Section and include a statement that the refund to the customer was made in

accordance with Civil Code Section 1793.2. The claim must include an explanation of how the refund
was calculated, including settlement agreements and odometer statements, along with proof that the
retailer of the motor vehicle reported and paid sales tax on that vehicle. A statement from the selling
dealer that sales tax was reported on the original sale of the vehicle will be accepted as adequate proof.
In addition, the following documents should also be provided in support of the refund claim:

1. A copy of the original sales agreement for the reacquired vehicle,
2. A copy of the replacement vehicle sales agreement (if applicable),

3. A statement from the buyer verifying they were given the choice of restitution or replacement,
and verifying his’her election that a substantially similar or upgraded vehicle was accepted (if

applicable),

4. Copy of documents to support the amount refunded to the buyer and/or any financing entity
holding title (e.q., check(s) issued

The sales tax permit number of the original retailer,
Copies of arbitration documents (if applicable
Beginning January 1, 1996, a copy of the branded registration card of the reacquired vehicle,
. Proof that the decal the manufacturer is required to affix to that motor vehicle has been affixed.
9. Copies of refund computation worksheets, and

10. A copy of the repair history to support mileage amount when the vehicle was first reported for
the nonconformity.

Manufacturers are not entitled to arefund of sales tax from the Board where restitution was made prior to
January 1, 1988.

N o ou

(o]
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DEALER PARTICIPATION IN REPLACEMENT 0616.25

Typically, an automobile manufacturer sells its new motor vehicles to a dealership which, in turn, resells
the vehicle to retail buyers. The automaobile manufacturer may designate a dealership to act as its agent
to repair or replace vehicles under the manufacturer’s warranties applicable to the vehicles sold. A
dealership may, in turn, designate another dedership to repair or replace vehicles under the
manufacturer’ s warranty. Dealers may become involved in one or both of the approaches listed bel ow.
.

When a buyer chooses vehicle replacement, the new vehicle is considered to be a replacement under a
mandatory warranty, and the tax liability of the participating dealer is measured by the sales price in
excess of the credit received. If the sales price of the replacement vehicle is less than the original
vehicle, the customer must be refunded the difference including applicable sales tax reimbursement. |If
the sales price of the replacement vehicle and the original vehicle are the same, there is no tax
adjustment. Finally, if the sales price of the replacement vehicle is greater than the original vehicle, the
dealership would owe tax on the difference in sales price between the original vehicle and the
replacement vehicle. License, registration and other non-taxable fees included in the credit given for the

original vehicle are not to be deducted from the price of the new vehicle when calculating the amount
subject to tax.

Thus, when dealerships adhere to these provisions, the manufacturers would only be alowed to file
claims for refund when the sales price of a replacement vehicle is less than the original vehicle and the
customer has been refunded the difference, including applicable sales tax reimbursement.

Alternative M ethod

Notwithstanding the above mandatory warranty provisions, a number of vehicle dealers currently treat
replacement transactions as separate and distinct from the original transaction. Thus, the full selling
price of the replacement vehicle is treated as taxable. Under these circumstances, manufacturers
typically provide a credit to the buyer toward the purchase of the replacement vehicle from a dealership.

The credit is most often noted directly on the sales contract of the replacement vehicle. Manufacturers
are not alowed to file claims for refund of sales tax included in the credit allowed for the original vehicle
on the replacement transaction, if the credit allowance results in the manufacturer receiving a sales tax
refund in excess of the amount actually refunded to the consumer as required by law. Under this
approach, a replacement vehicle furnished by the dealership will be considered by the Board to be a
separate sale to the buyer and sales tax will be applicable to the full selling price of that vehicle. The

dealership must report and remit the full sales tax applicable to the Board at the time that the replacement
vehicleisfurnished.

Vehicle dedlers involved in the above situations should retain documentation on file supporting these
transactions. The same documentation that is required to support a claim for refund filed by the
manufacturer should be retained in the dealer’'s records in support of these transactions. This would

include documentation received from the manufacturer instructing the dealer to replace the vehicle in
accordance with Section 1793.2 of the California Civil Code and calculation of the amount of credit

alowed.

If the dealership makes restitution to the buyer or replaces a vehicle without the participation of the
manufacturer, the transaction is not subject to California’'s Lemon Law and is controlled by applicable
provisions of California’s Sales and Use Tax Law (e.g., Regulation 1655).
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DISTRICT RESPONSIBILITY 0616.30

In _cases where refunds have been issued to vehicle manufacturers, to ensure that a duplicate credit
(deduction) is not taken by dealerships, districts are advised to view the appropriate Appeals Subsystem

screen(s) for the vehicle dealership under audit, and/or the related account(s), prior to completing field
investigations.

For al claims received in Headquarters, the Appeals Subsystem will include the vehicle identification
number (VIN), customer name, period in which vehicle was originally purchased, and amount of tax
refunded to the manufacturer or a zero if the claim was denied. This detail can be found under the
Appeals Case Maintenance screens (APL PR and APL MH). Upon entering the APL MH screen,
function key F20 can be used to view the VIN. Function key F11 (if available) provides access to the
customer name. Please note that there are some cases where data converted from the old system does not
include al of the above detail regarding L emon Law refunds issued.

AUDITOR’'S RESPONSIBILITY 0616.35

In audits of dealerships, it will be the field auditor’ s responsibility to verify that transactions in which the
deadler participated qualify under the Lemon Law. During an audit investigation, auditors may become
involved in any of the situations listed below.

Vehicle Replacements

1. Manufacturer warranty provisions — Manufacturers who replace a non-conforming motor vehicle
with a new motor vehicle substantially identical to the motor vehicle replaced is replacing the motor
vehicle under the terms of the mandatory warranty. During the course of an audit, auditors should
verify that tax was properly reported on the original sale. No further tax will be due on the

transaction unless the sales price of the replacement vehicle exceeds the sales price of the origina

vehicle. In such case, auditors should verify that tax is properly reported on the net difference in
value.

In instances where the sales price of the replacement vehicle is less than the sales price of the
original vehicle, manufacturers may file a claim for refund for sales tax measured by the net
difference in the sales price of the two vehicles provided this difference and the tax was refunded to

the buyer. The dealership should not reflect these types of transactions on theirhis/her sales and use
tax returns.

If the Appeals Subsystem (APL MH) screen indicates that a claim for refund was filed and or granted
to the manufacturer on any of the above types of transactions, auditors are asked to immediately
forward all pertinent documentation related to these transactions directly to the Headquarters Refund
Section for investigation. Thisisto ensure that no duplicate refunds are issued.

2. Alternative Replacement Method — When manufacturers, through their dealers, treat vehicle
replacements as separate and distinct transactions from the sale of the original vehicle, auditors
should verify that tax was reported on the full selling price of both the original vehicle and the
replacement transaction. Under these circumstances, manufacturers may file claims for refund with
the Board for sales tax included in the credit provided to the buyer on the replacement vehicle. No
subseguent deduction is allowable on the dealer’ s sales and use tax returns for this transaction.

Vehicle, Vessel, and Aircraft Dealers / Chapter 6 / July 2000




(Cont.) 0616.35
Restitution
A vehicle dealer may not claim a deduction for transactions when vehicle manufacturers provide

customers with full restitution. The manufacturer will file a claim for refund directly with the

Headquarters' Refund Section. Accordingly, any such deduction claimed by dealers on their sales and
use tax returns should be disallowed.

If during the course of an audit of a motor vehicle dealer the auditor discovers evidence that the
transaction was not handled by the manufacturer in accordance with the Lemon Law, an informational
memo (BOE-1164 or 1032) should be prepared for inclusion in the manufacturer’ s file and a copy should

be forwarded to the Headquarters' Refund Section.
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LEASING 0617.00

GENERAL 0617.05

One of the principal factors in determining the application of tax to leases is the type of vehicles
involved. A distinction must be made between passenger cars and vehicles defined in the law as "mobile
transportation equipment.”- Both types of vehicles are defined in the following sections. Regulations
1660 and 1661 cover the application of the tax to leases.

DEFINITIONS - VEHICLES OTHER THAN MOBILE
TRANSPORTATION EQUIPMENT 0617.10

The following vehicles are not mobile transportation equipment (MTE) and are treated in the same
manner as passenger cars for tax reporting purposes:

€)] Passenger Vehicles

Section 465 of the California Vehicle Code provides that a passenger vehicle is any motor
vehicle, other than a motor truck or truck tractor, designed for carrying not more than 10
persons including the driver, and used or maintained for the transportation of persons;

exe.ept hat—effe '- —any—metor—veh Q ha -"- ..33 U - - U . _‘ of;

(b) Multi-Purpose Vehicles. Vehicles registered as multi-purpose vehicles such as Jeep, Bronco,
Blazer, Land Rover, Land Cruiser, are not MTE.

{b)(c) House cars and motor homes.

te)(d) Motorcycles.

e Combination pickup and camper leased as a unit and registered with the Bepartment-of
Metoer-\YehiclesDMV as a house car. If such vehicles are not registered as house cars they

are regarded as+ebite transportation-equipment MTE.

exf) Mini-buses or vans designed primarily for carrying persons, and limited in design to
carrying not more than 10 persons including the driver, which are registered with DMV as

passenger vehicles under the Vehicle Code. Those not so registered are regarded as MTE.

H(g)  Ferk-HftForklift trucks.
{g)(h) Trailers and baggage containers designed for hauling by passenger vehicles.

(i) One-Way Rental Trucks

Vehicle, Vessel, and Aircraft Dealers / Chapter 6 / ©etober1985July 2000




(Cont.) 0617.10

These vehicles are motor trucks of a kind required to be registered under the Vehicle Code,
with a manufacturer's gross vehicle weight rating not exceeding 24,000 pounds, which are
principally employed by a person in the rental business in being leased out for short term
periods of not more than thirty-one (31) days to individual customers for one-way or local
hauling of personal property of the customers, and which upon acquisition; or upon being
employed in this state by the person, are identified to the Board as one-way rental trucks by
reporting tax measured by rental receipts on atimely return for the first reporting period in
which the truck is leased, and by maintaining records which can be verified by audit of the
vehicles as to which such an election has been made.

Upon the leasing of such atruck to a customer, the lessor shall make known to the customer
the fact that the vehicle is designated as a one-way rental truck and shall make known to the
customer any taxes which are payable measured by the rentals. Once a truck is identified to
the Board as a one-way rental truck, the election may not be revoked with respect to that
truck. However, failure of the lessor to make such atimely election will cause such vehicles
to be classified as mobile transportation equipment.

APPLICATION OF TAXTO LEASES OTHER THAN OF
MOBILE TRANSPORTATION EQUIPMENT 0617.15

The lease or rental of a vehicle not classified as mebie-transpertation-eguipmentMTE is a continuing
sale and purchase during any period of time in which the vehicle is in this state unless tax or tax

reimbursement has been paid timely measured by the purchase price of the vehicle and it is leased or
rented in substantially the same form as acquired. If tax or tax reimbursement has not been so paid, and
the lessor desires to pay tax measured by the purchase price, it must be reported and paid with the tax
return for the period during which the property isfirst placed in rental service.

L eases or rentals which are continuing sales are subject to tax measured by the rental charges. Generally,
the applicable tax is a use tax imposed upon the lessee which must be collected and paid to the state by
the lessor when the eoHectsthe-rental charges are collected. When the lessee is not subject to use tax
(e.g., insurance companies, the United States or its instrumentalities), the sales tax applies. The sales tax
is upon the lessor and is measured by rentals payable. Leasesto-the United-States-or-itsinstrumentalities

hecame subject to sales tax effective January 1, 1979.
Also, sales tax does not apply to the following:
» Salesto the United State government or its unincorporated agencies and instrumentalities.

» Sdles to any incorporated agency or instrumentality of the United States owned whally either by
the United States or by a corporation wholly owned by the United States.

» Sdesto the American National Red Cross, its chapters and branches.

Sales of vehicles to federally chartered banks exempt from state taxation under federal law, such as
federal reserve banks, are exempt from salestax. (See Regulation 1567)
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The timely payment of tax or tax reimbursement measured by the purchase price of the vehicle
constitutes an irrevocable election not to pay tax measured by rental receipts. This election may not be
changed by reporting tax on rental receipts and claiming a tax paid purchase resold deduction for the tax
paid on the purchase price. When tax or tax reimbursement has been paid timely measured by the
purchase price of the vehicle that is leased in same form as acquired, the lessor may not collect an
amount from the lessee designated as tax or tax reimbursement. _If tax reimbursement is improperly
collected on rental receipts, it must be returned to the lessee or paid to the state to the extent that it
exceeds the tax liability measured by the purchase price.

DEFINITIONS - MOBILE TRANSPORTATION EQUIPMENT 0617.2015
The following vehteles-are classified as mebietranspertation-equiprmenrtM TE

@ Trucks, Truck Tractors, Truck Trailers and Buses

{b)Buses

e ruck-Tractors
{e)yFrouckTrailers
e)(b) Pickup trucks, including such vehicles as Ford, NissanEHCamines—Rancheros—Datsun,

and Toyota pickups, etc. Even though pickup trucks are often thought of as passenger

vehicles, they are in fact mebile-transpertation-eguipmentM TE and must be treated as such
for tax purposes.

H(c) Vehicles designed for carrying more than 10 persons, including the driver, are regarded as
mebHe—transpeﬁaHen—equmentM TE and not passenger vehlcles—exeept—that—e#eetwe

tey(d) Panel trucks designed primarily for carrying property. Also, van equipped with a seat in
the front only designed primarily for carrying property.
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{hy(e) Hearses

() Tangible personal property which is or becomes a component of mebiHe-transpertation
equipmentMTE.

$Ha) Bogies
The term "bogi€" means a vehicle consisting of an axle or axles with wheels and tires and a
device mounted on its frame to support a container (van body) as an undercarriage. It acts as
wheels for and in conjunction with the container (or van body). Bogies are specifically
designed to couple under a container temporarily for highway use, being detachable when

not required. Bogies may be designed and constructed to allow a sliding movement under a
container (or van body) to several positionsin order to adjust to the desired axle loading.

@(h) __ Chassis

The term "chassis" means a frame with one or more axles designed to be used in conjunction
with, and as a temporary support or undercarriage, for a container or other van-type box.
The chassis and axle, or axles, may be designed and constructed to allow a sliding movement
for extending the chassis to allow the carriage of various length bodies or to allow movement
of one or more axles to any given position under the container. When operated as a
semitrailer, the front portion of the container and chassis is attached to a motor vehicle or
dolly.

() Dollies

The term "dolly" means a vehicle consisting of a tongue, fifth wheel, and axle equipped with
wheels and tires to be connected to a semitrailer se—as-to support the front end of the
semitrailer, including a portion of the cargo thereon, but which is not permanently attached
to the semitrailer.

When coupled to the semitrailer by its fifth wheel (which is mounted on the frame) and to a
trailer by the tongue, the semitrailer becomes in effect a "full” trailer. A dolly may also be
designed and used as the third or rear axle of atwo-axle tractor to act as an additional axle to
support a portion of the weight of a towed semitrailer and any load thereon, thus reducing
tractor axle loads. Pole, pipe, and logging dollies consist of a tongue, bolster and axle, or
axles, equipped with wheels and tires. When connected to a motor vehicle by its tongue, or
by the cargo, this type of dolly is used to transport long poles, timbers, logs, pipes or
structural materials with the rear end of the cargo resting on the dolly bolster and the front
end on the motor vehicle.

) Ships
The term “ships’ includes vessels such as trawlers, fishing boats, sailboats, and yachts which
are 30 feet or more in length.

(k) Aircraft

The term “aircraft” includes contrivances designed for powered navigation in the air, except
a rocket or missile. “Aircraft” also includes an airframe or a fuselage even without an
engine.
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APPLICATION OF TAXTO LEASES OF MOBILE
TRANSPORTATION EQUIPMENT 0617.25

The sde of MTE to a lessor is the retail sale, and the lessor is the consumer of the equipment.
Accordingly, either the sale of the equipment to the lessor or its use in this state may be subject to tax,
unless the sale or use is exempt from tax. If the sale occurs within California, the transaction is subject
to sales tax unless the lessor makes atimely election to report his or her tax liability measured by the fair
rental value. On the other hand, if the sale occurs outside California and the property is purchased for
use in California, use tax will apply measured by the purchase price, unless the lessor makes a timely
election to report use tax based on the fair rental value.

Ddeder and non-dealer lessors of mebile-transpertation-equipmentM TE who cannot otherwise properly
issue a resale certificate may issue such a certificate for the limited purpose of reporting their use tax
liability based on fair rental value. This election must be made on or before the due date of the return for
the period in which the equipment is first leased. The election must be made by reporting tax measured
by the fair rental value on atimely return for that period. Tax must thereafter be paid with the return for
each reporting period, and measured by the fair rental value whether the equipment is within or without
this state. The election may not be revoked with respect to the equipment as to which it is made. Fair
rental value is normally regarded as the rentals required by the lease (even though not paid), except
where the Board determines the rental receipts are nominal ameudntreceived-fromthelessee. Tax on fair

rental value does not apply either:
a for periods during which the equipment is not leased and is merely held for lease; or

b for periods after the lessor has formally demanded return of the equipment if the lessee
wrongfully retains possession of the property and is not required to make rental

payments under the lease.
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Tax rate used for MTE |eases (Regulation 1661(b)(2)(B):
1) The licable rate is the rate in effect at the time the equipment isfirst |eased.

2) Therate will remain the same for all periods during which the equipment is leased including;

e All periods during subseguent leases of the equipment.
» During any period in which the tax rate is increased or decreased.

If lessor of MTE purchases such equipment under a resale certificate and collects tax reimbursement on
the rental receipts, but pays no tax to the state, the lessor must pay tax on the purchase price of the
equipment since a timely election to measure the tax by fair rental value was not made. The tax
reimbursement collected on rental receiptsis excess tax reimbursement and must be returned to the lessee
or paid to the state (see Regulation 1700 (b)(4) for offsets).

SPECIAL FACTORS WHEN TAX REPORTED ON RENTALS 0617.230
When the tax liability is based on rental receipts, the following points must be considered for
bothwhether-the property-teased-is mebile transpertation-equipmentM TE andera passenger vehicles.

)] Registration of Vehicle

Leased vehicles must be registered as prescribed by Section 4453.5 of the California
Vehicle Code in the name of either the lessor or the lessor/lessee jointly. If vehicles are
registered in the name of the lessee only, tax liability may not be measured by rental
receipts, and the transaction will be regarded as aretail sale subject to tax. (sSee Section
0607.15).

(b) License Fees

The license fees paid to the-DMV and included in a monthly lump sum charge made to
lessees may be excluded from the rental charges subject to tax.

(©) Late Charges

Additional charges made by the lessor as a penalty for overdue rental payments are not a
part of rental receipts subject to tax if they are reasonable charges for the cost of money
or additional administrative expense.

(d) Interest Payments

Amounts designated by the lessor as interest, which the lessee must periodicaly pay
along with amounts designated as rental s are part of rental receipts subject to tax.
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Deficiency Charges

Any deficiency amount the lessee is required to pay at the termination of a lease to
satisfy the base rental must be included in rental receipts subject to tax. If the lessee is
given credit for any amount paid in excess of the base rental such credit may be excluded
from rental receipts subject to tax.

Insurance Charges

Charges to the lessee for automobile insurance must be included in the rental charges
subject to tax if the lessee is required to purchase the insurance from the lessor.
However, if the lessee has an option to purchase the insurance from the lessor or an
insurer of his or her own choice, the charges for the insurance, if separately stated, may
be excluded from the rental charges subject to tax.

Gasoline Furnished by the Lessor (Wet Rentals)

A "wet rental" is a lease of a vehicle in which the total rental charge includes gasoline
furnished by the lessor. Whether the sale of the gasoline to the lessor is subject to sales
or use tax depends on whether the lessor is the retailer or the consumer of the gasoline
furnished.

When the lease of a vehicle is a continuing sale under the California Sales and Use Tax
Law, the lessor is the retailer of gasoline furnished under wet rentals of the vehicles.
Such gasoline may be purchased ex--tax under a resale certificate, and if sales or use tax
isreported and paid on the total rental receipts no additional tax liability accrues.

When the lease of avehicle is not a continuing sale because tax has been paid on the cost
of the vehicle, or because the vehicle is mobile transportation equipment, the lessor is the
consumer of gasoline furnished under a wet rental, and tax applies to the sale of the
gasoline to the lessor. However, if the lessor makes a separate charge to the lessee for
the gasoline, the lessor isthe retailer of such gasoline and the retail sale of the gasolineis
subject to sales tax. In that case, the lessor may purchase the gasoline ex-—-tax under a
resale certificate. In the case, of a wet rental of mobile transportation equipment, where
the lessor has properly elected to report his use tax liability measured by fair renta
value, the use tax applies only to that portion of the rental charge attributable to the lease
of the equipment.
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(h) Up Front Costs or Drive Away Charges

“Up front costs” or “drive away” charges that are generally subject to tax include

capitalized cost reductions, document preparation charges, bank fees, acquisition fee, and
booking fees. At the close of the lease, tax applies to charges such as renegotiation fees,
assumption fees, deferral fees, and excessive wear and use charges (for example,
excessive mileage fees). Refundable security deposits are not taxable when received by

the dealer at the inception of the lease (tax does ly to the fee if it is lied to a
taxable amount owed on the lease, when it is applied). Title and registration fees are also

specifically excluded from tax. While late charges for late payments of |eases are not
subject to tax, late charges for failing to return the vehicle timely are subject to tax as it
is a charge for the use of the vehicle.

In virtually al retail motor vehicle lease transactions conducted by new and used motor
vehicle dealers, the dealer is initially the owner of the |eased vehicle and appears on the
lease contract as the lessor. At the inception of the lease, the dedler generally collects
from the lessee the first month’s |ease and various other “up front” charges. Sometime
after initiating the lease contract, the dealer may assign the |lease contract to a third party.
The dealer is responsible for collecting and reporting tax on all taxable costs for which
payment was received from the lessee. The party to whom the contract is assigned is
responsible for collecting and reporting tax on all subsequent |ease payments after the
lease is assigned.
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LOCAL USE TAX ALLOCATION ON LEASES
OF MOTOR VEHICLES 0618.00

GENERAL 0618.05

Prior to January 1, 1996, use tax was reported by the lessor on Schedule B to the place of assumed use of
the vehicle by the lessee. Generally, if the lease was short term (30 days or less), the local use tax was
allocated to the business Iacation of the lessor. If the lease was long term (over 30 days), the place of use
was where the lessee resides. Effective January 1, 1996, the place of use for certain long-term |leases of
motor vehicles changed. As provided by Law Section 7205.1, the place of use for long-term |leases
(defined as longer than four months) shifted from the location of the lessee to the location of the new

motor vehicle dealer.

Additional changes occurred to Law Section 7205.1 effective January 1, 1999. The following rules apply
to leases entered into on or after January 1, 1999. For leases entered into prior to January 1, 1999,
lessors should continue to allocate the local use tax as previously instructed (Operations Memo 1036
dated January 8, 1996 and Special Notices sent to taxpayers on 11/95 and 3/97). As a general rule, the

local use tax on the lease of a new motor vehicle should be allocated based upon the location of the
dedler.

Effective January 1, 1999, Law Section 7205.1 was amended to specify the proper allocation of local use
tax collected by “leasing companies.” For the purposes of the allocation of the 1% local tax, a “leasing
company” is a motor vehicle dealer (as defined in Vehicle Code Section 285) that meets all of the
following criteria:

» They originate long-term | ease contracts and elect to remit tax based on lease receipts.
» They do not sell or assign the long-term contracts that they originate.

e They have annual motor vehicle lease receipts of fifteen million dollars ($15,000,000) or more
per location. Where the lessor operates from multiple locations, the lessor qualifies as a leasing
company on alocation-by-location basis. Annual lease receipts, which do not include capitalized
cost reduction payments or amounts paid by a lessee to exercise an option, are calculated based
on the previous calendar year.

A "leasing company” must be a motor vehicle dealer. The term “dealer” does not include a person who
is solely engaged in the business of |easing.

When a lessor is a California new motor vehicle dealer or a“leasing company” as previously defined, the
place of use far reporting the local use tax is the city in which the lessor’s place of businessislocated.

When the lessor is not a California new motor vehicle dealer or a “leasing company,” there are two
possible allocations of the 1% local use tax. When the lessor purchases the vehicle from a California
new motor vehicle dealer or a “leasing company,” the place of use for reporting the local use tax is the
city in which the dealer from whom the lessor purchased the vehicle is located. When the lessor
purchases the vehicle from another source, the local use tax shall be reported and distributed through the
countywide pool of the county in which the |essee resides.
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DETERMINING THE ALLOCATION OF LOCAL TAX

0618.10

The place of use for determining the allocation of the 1% local use tax for vehicle lease agreements
entered into on or after January 1, 1999 is summarized by the following chart:

Guidelinesfor Allocating the L ocal Use Tax Due on
L eases of Motor Vehicles Effective January 1, 1999

Tvpeof Lessor

L eases Exceeding
4 months

Leasesfor 4 months
Or Less

AllocateLocal Tax To:

lforni .

L ease of anew or used motor vehicle.*

Lessor’s sales location (Schedule
F not needed)

Lessor’s sales location (Schedule
F not needed)

[fornia Leasng C @
defined)**

L ease of new or used motor vehicle.*

Lessor's sales location (Schedule
F not needed)

Lessor's sales location (Schedule
F not needed)

Company” @§ gg[l Q@)* *

L ease of amotor vehicle* purchased
from a California new motor vehicle

dealer or qualifying “leasing company.”

L ease of motor vehicle,* other than one

purchased from a California new motor
vehicle dealer or gualifying “leasing
company.”

Lease of MTE, other than alight duty
pickup truck, purchased from a
California new motor vehicle dealer or

qualifying “leasing company.”

California new motor vehicle

dealer or “leasing company’s’
sales location (Schedule F)

Lessee's place of residence
(Schedule B)

L essor’s sales location (Schedule

F not needed)

Lessor’s sales |ocation (Schedule

F not needed)

Lessor’s sales location (Schedule
F not needed)

L essor’s sales location (Schedule

F not needed)

L ease of motor vehicle* purchased from
California new motor vehicle dealer, or
qualifying “leasing company” (as
defined).**

L ease of motor vehicle* and MTE, other

than one purchased from a California
new motor vehicle dealer or qualifying
“leasing company.”

California new motor vehicle

dealer or “leasing company’s’
sales location (Schedule F)

Lessee's place of residence
(Schedule B)

Lessee' s place of residence
(Schedule B)

Lessee' s place of residence
(Schedule B)
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(Cont.) 0618.10

*Traditional passenger vehicle (designed to carry, including the driver, no more than 10 passengers), but

not including any mobile transportation equipment except light duty pickup trucks rated less than one
ton.

** “] easing company” is defined in Section 0618.05.

For leases allocated to a California dealer’s sales/business location, the place of use for local use tax
purposes remains the same for the duration of the contract, even though the lessor may sell the vehicle
and assign the lease contract to a third party.

The provisions of Section 7205.1 relates to new motor vehicle dealers do not apply to leases entered into
on or before December 31, 1995. The provisions of Section 7205.1 relates to leasing companies do not

apply to leases entered into on or before December 31, 1998. The local use tax on these leases continues
to be allocated to Schedule B.
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TRANSACTIONS (SALES) AND USE TAX 0620.00
@ General.

If avehicle, aircraft or undocumented vessel is licensed or registered in any district imposing the
tax, the retailer is considered engaged in business in that district and is required to collect the use
tax and pay it to the state.

(b) If the dealer is located in a special tax district and sells or leases a vehicle that will be registered
in an area where there is no special district tax, the dealer is required to obtain a signed
declaration from the purchaser indicating where the vehicle will be registered.

Delivery to a point outside the district shall be satisfied for purpose of the transaction (sales) tax as

follows:

1) With respect to vehicles (other than commercial vehicles) subject to registration pursuant to

Chapter 1 (commencing with Section 4000) of Division 3 of the Vehicle Code, aircraft licensed
in_compliance with Section 21411 of the Public Utilities Code, and undocumented vessels
registered under Division 3.5 (commencing with Section 9840) of the Vehicle Code by
registration to an out-of-district address and by a declaration under penalty of perjury, signed by
the buyer, stating that such addressiis, in fact, the principal place of residence, and

2) With respect to commercial vehicles by registration to a place of business outside the district and

adeclaration under penalty of perjury, signed by the buyer, that the vehicle will be operated from
that address.

A sample declaration used for commercial vehicle is shown on Exhibit 5 and for noncommercial vehicles
on Exhibit 6. Although the dealer is not required to use the sample declaration shown in these exhibits,
any declaration used must contain the same information.
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TRUCKS AND TRAILERS SOLD BY
OUT-OF-STATE AND IN-STATE RETAILERS 06256.00

TRUCK MANUFACTURERS - GENERAL 06125.05

Several maor truck manufacturers maintain factory branches within the Sstate. These act as both
distributors and dealers. Their records do not conform with any of those described in the preceding
sections, nor do their methods of reporting sales tax liability follow any set pattern.

Sales made by the branch, other in-state branches, out-of-state branches, the home office, and the factory
will be subject to sales tax in some cases and to use tax in other cases.

The auditor should be familiarize-himself with the entity as to locations of factories, divisions, home
office and permits. The auditor-He should also review the sales tax working papers in detail for inclusion
of sales by other than the local branch. Discussion with branch manager, sales manager and other key
personnel will give the auditor a better understanding of the audit problems thate need to bewi-have-te
solved. It isvery possible that the audit will be or should be controlled by the Out-of-State District. As
soon as it is determined that work is to be done out-of-state, the Out-of-State District should be notified.
The auditor, in addition to covering the audit of recorded and/or reported liability, should review
correspondence files, inter-branch and home office accounts and statements, interna billings and
warranty charges to home office.

Audits of truck manufacturers should be quite detailed, since no one reporting period will prove typical
of the operations of the retailer for the audit period.

The auditor should aso be aert to the leasing operations of truck manufacturers. Leases should be
carefully examined to determine the status of truck tractors, trailers, trucks, and dollies. (See Section
06250.15.)

TRUCKS AND TRAILERS SOLD BY OUT-OF-STATE RETAILERS 06265.105

The sale of a new or remanufactured truck, truck tractor, trailer, or semi-trailer, any of which has an
unladen weight of 6,000 pounds or more, new or remanufactured trailer coach, or new or remanufactured
auxiliary dolly to the purchaser in California is exempt from sales and use tax when the vehicle is
delivered to the purchaser in California by the manufacturer or remanufacturer pursuant to aretail sale by
an out-of-state dealer and certain conditions provided by Section 6388 of the Revenue and Taxation Code
are present. For the sdle of the property to qualify under this exemption, the manufacturer or
remanufacturer must secure from the purchaser and retain:

»  Written evidence that the purchaser has registered the vehicle out-of-state.

* The purchaser's affidavit attesting that he or she is not a resident of California and that he or she
purchased the vehicle from a dealer who islocated outside Californiafor use outside the state.

* The purchaser's affidavit that the vehicle was moved or driven to a point outside this state within
30 days of the date of delivery of the vehicle to the purchaser.

Please refer to Exhibit 5 for a sample * Affidavit for Section 6388 or 6388.5 Exemption.”
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TRAILERS SOLD FOR USE OUT-OF-STATE;
OR IN INTERSTATE OR FOREIGN COMMERCE 06265.156

Section 6388.5 of the Revenue and Taxation Code alse-exempts from sales and use tax a sale of anew or
remanufactured trailer or semi-trailer which has an unladen weight of 6,000 pounds or more when the
vehicle is for use exclusively outside California or exclusively in interstate or foreign commerce or both
and is delivered to a purchaser in California by an out-of-state or California manufacturer,
remanufacturer or dealer pursuant to a sale by an out-of-state or California dealer and certain other
qualifying conditions provided by Section 6388.5 of the Revenue and Taxation Code are met.

To substantiate the Section 6388.5 exemption, the dealer, manufacturer, or remanufacturer making the
sale must secure from the purchaser and retain:

*  Written evidence of an out-of-state license and registration for the vehicle.

» The purchaser's affidavit attesting that the vehicle was purchased from a dealer at a specified
location either in California or outside California for use exclusively outside this state, or for use
exclusively in interstate or foreign commerce.

* The purchaser's affidavit that the vehicle was moved or driven to a point outside this state either
within: (1) 30 days from the date of delivery of the vehicle to the purchaser in Californiaif it was
manufactured or remanufactured out-of-state, or (2) 75 days from the date of delivery providing
the vehicle was manufactured or remanufactured in California.

Please refer to Exhibit 5 for a sample " Affidavit for Section 6388 or 6388.5 Exemption”

TRUCKS AND TRAILERS SOLD TO LESSORS OF
MOBILE TRANSPORTATION EQUIPMENT 06265.1520
The saleAHHeases of trucks and truck type trailers (excluding "one-way rental trucks' as defined in

Section 6024) to lessors is the retail sale subject to tax, and the use of the MTE b)g the lessee is no
subject to tax smce the lessor is the consumer.a P &t » » &t

Delealer and non- dealer lessors of mobile transportatlon equipment who cannot otherW|se properly issue
aresale certificate may issue such a certificate for the limited purpose of reporting their use tax liability
based on fair rental value.
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VESSEL DEALERS 0630.00

GENERAL 0630.05

Persons wishing to secure manufacturer or dealer vessel registration numbers, “dealers plates,” from
DMV are required under Division 3.5 of the Vehicle Code to make application to DMV. Applicants for
these “dedler plates’ must complete DMV form BOAT 101A and indicate their Seller’s Permit Number.

“Dedler plates’ are not issued for a specific vessel. The CF (vessel registration) number ends in DA to
DZ for dealers and MA to MY for manufacturers. DMV will check with the Consumer Use Tax Section

CUTYS) to determine if the seller’s permit is valid and that the person is reqularly engaged in the sale of

vessels. If the permit is not valid or the person does not appear to be engaged in the vessel business, the
application will be returned advising the applicant to contact the nearest Board office to resolve the
problem.

DEFINITION 0630.10
1) Vessdl.

A vessd is defined in Section 6273, of the Sales and Use Tax Law, as any boat, ship, barge,
craft, or floating thing designed for navigation in water except:

(@ A seaplane,

b A watercraft designed to operate on a permanently fixed course, the movement of
which is restricted to or guided on such permanently fixed course as outlined in
Section 6273

(c) A watercraft designed to be propelled solely by oars or paddies,
d A watercraft of eight feet or less in length designed to be propelled by sail.

A motor or other component of a vessel, whether or not detachable, is considered part of the
vessel when sold as part of the vessel.

2) Documented Vessel.

A documented vessel is a vessel documented by the United States Coast Guard and is issued a
valid marine certificate. All commercial vessels of five net tons or more are reguired to be
documented. Pleasure vessels meeting the size requirements may be documented at the owner’s

option. Vessel documentation is a world wide registration system in lieu of all other registration
requirements. Documented vessels normally exceed thirty feet (30') in length and accordingl

ae MTE.

3) Undocumented Vessel.

Any vessel which is not required to have, and does not have, a valid marine certificate issued by
the United States Coast Guard is an undocumented vessel. Under the Federal Boating Safety
Act, an undocumented vessel must be registered in the state where principally used on the
waters. DMV registers undocumented vessels for the State of California as an agent of the
Department of Boating and Waterways.
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(Cont.) 0630.10

All undocumented vessels are issued a vessel registration number which must be displayed on
the vessel. Registration numbers start with an abbreviation of the state such as CF for California,
NV for Nevada, OR for Oregon and AZ for Arizona. All numbers read CEXXXXXX with the
middle four numeric and the last two alpha characters. The following are examples of the
registration number types when the last two al pha characters are as follows:

DA-DZ Dedler
MA-MY M anufacturer

LA, LBand LD Livery (rental) boats and boats carryin in
passengers.

Livery (rental) boats owned by acity or county.

LC
MZ Specia use other than dealer or manufacturer.
XC

Boat of acity, county, district, or other
municipality.
XF Federal boats.
XS State boats.
YB

Boats owned by certain youth groups.
4) Vessel Deder.

A vessel dedler is aperson required to hold a seller’ s permit by reason of the number, scope, and
character of his or her sales of vessels.

5) Vessel Agent.

DMV, upon request, appoints agents to conduct registration of undocumented vessels. The
official title of such agents is “Undocumented Vessel Registration Agent.” Any licensed yacht
and ship broker acting as an authorized agent of DMV may collect and remit use tax on a vessel
transfer when applicable. Used vessel brokers are required to be licensed with the Department of
Boating and Waterways.

SOURCE DATA 0630.15

The major sources of information on vessel transfers are the DMV and the U.S. Coast Guard. The Board
has an interagency agreement with the DMV covering undocumented vessels. Quarterly the Board
receives a CD-ROM containing the U.S. Coast Guard master registration file of documented vessels.
The current data is compared to the data of the previous quarter to determine transfers in ownership of
vessels documented with California addresses (which includes hailing ports and previous owners address
and hailing port in California). Under the Foreign Registered Vessel and Aircraft Program (FRVAP
representatives of CUTS investigate records in county assessor offices to discover additional leads.
Copies of documented vessel referrals are also forwarded to the appropriate county assessor for property
tax purposes.
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APPLICATION OF TAX ON SALE AND PURCHASE OF VESSELS 0630.20

Every sale or purchase of a vessel is subject to either sales tax or use tax, unless specifically exempt.

Every sale of avessel isasale at retail, and by definition, the seller is aretailer. Vessels 30 feet in length
or more generally are mobile transportation equipment. Sales by the vessel dealer, unless specifically
exempt, are subject to salestax if made in California. Sales by all other permit holders or private parties,
unless specifically exempt, are subject to use tax payable by the purchaser to DMV at the time of
registration for undocumented vessels and directly to the Board for documented vessels.

AUDIT PROCEDURES 0630.25

For undocumented vessel sales, a vessel dealer will prepare a DMV form BOAT 110, “Vessel Deder or
Manufacturer’s Sales Tax Certification” and Boat 101, “Application for Registration Number Certificate
of Ownership and Certificate of Number for undocumented Vessel.” The Boat 110 certificate contains
information identifying the vessel, the purchaser, the dealer (including permit number), the selling price

and sales tax, and a signed certification that the applicable taxes on the sale will be reported directly to
the Board.

CUTS sorts by districts the completed forms and forwards the forms to the appropriate district office for
further handling.

During an audit of awatercraft dealer or dealer/broker, the auditor shall prepare a BOE-379-B (Exhibit 8
on all properly supported exempt sales of vessels sold for over $10,000 involving:

1. Yacht and Ship Brokered Transactions
2. Out-of-State Deliveries -The Three-Mile Limit (Law Section 6247)

3. Regulation 1594 Exemption Claims (commercial d sea fishing, offshore drilling platform

and interstate and foreign commerce)

However, the auditor should perform sufficient verification to ensure that no transactions are listed which
are properly the liability of the taxpayer under audit, i.e., list only transactions which audit verification
strongly suggests are the responsibility of the purchaser. CUTS account information is available through
the system’s Consumer Use Tax Maintenance Screen (CUT MA) and may aid in the resolution of these

transactions.

For categories 2 and 3 transactions, staff should be certain that the dealer has not in effect encouraged
false certificates. If it can be established that the dealer knew the facts stated in the certificate were not
true, the tax plus applicable interest and penalties should be assessed against the dealer. A dual
determination against the purchaser might be justified in some situations.

All forms prepared on these transactions should contain as much information as possible but should
include as a minimum: The name and address of purchaser; type of watercraft including make, size, and
description; state of registry or documentation; place of delivery; selling price; and the basis upon which
the transaction was claimed as exempt, e.g., brokerage, out-of-state delivery or Regulation 1594. A
photocopy of the exemption certificate and invoice, if available, should be attached to the BOE-379-B.

Completed BOE-379-B’s should be forwarded directly to CUTS. CUTS will correlate this data with any
other available information and verify the claim.
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YACHT AND SHIP BROKERS 0630.30

Yacht and ship brokers are not required to collect use tax on sales made on behalf of their clients.
Therefore, when a vessel dealer also acts in the capacity of a broker, a distinction has to be made
between retail sales and brokerage sales. A brokerage sae is defined as a sale handled by a
representative in which the representative does not by his/her own act bind the principal to the contract or
transfer title of the vessel to the buyer. The Department of Boating and Waterways licenses yacht and
ship brokers and their salesmen. The Department of Boating and Waterways does not, however, license
new vessel dealers. Lists of licensees are available through Department of Boating and Waterways.
However, brokerage sales by unlicensed persons do occur.

Effective January 1, 1996, Section 6202 of the Revenue and Taxation Code was amended to provide that
a person’s liability for use tax is relieved when that person purchases a vessel through a broker if the
purchaser has paid an amount specified as sales or use tax to the broker and obtains a receipt showing the
payment of the tax. In this case, the broker is liable for that amount under Law Section 6204 as if the
broker were aretailer engaged in business in this state, and the amount collected constitutes a debt owed

by the broker to this state. The purchaser is relieved of the use tax only up to the amount collected by the
broker.

The term “Net Sale” (often used interchangeably with “ Consignment Sale”) usually includes a base price

placed on a vessel by the owner and anything received above the base price represents the “ commission”
for the broker. A net sales transaction does not involve the offer-and-acceptance procedure common to
most brokerage transactions, and the broker has the ability to transfer title. Although net sales
transactions require licensing under the Y acht and Ship Brokers Act, they are not brokerage transactions
under provisions of the California Revenue and Taxation Code. Brokers regularly making “net sales’ are
required to hold a permit and pay sales tax measured bythe gross receipts, the total amount of sale
including commission, since the commission istaxable.

Over one-half of the boats sold through a broker are on or sold with a trailer. Persons who negotiate for

the sale of boat trailers are considered dealers under the California Vehicle Code. Generally, boat trailers
are treated as vehicles under the Cdlifornia Vehicle Code. However, brokers who sell trailers do not

have dedler status in the Vehicle Code. Brokers should not use a “Notice of Sale” form to handle
brokered trailer transfers. The formis only used by licensed dealers for sales tax transactions.

Its important to note that brokers who are acting as vessel agents (Section 9858.5 CVC) may collect use
tax for transmittal to DMV.
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OUT-OF-STATE DELIVERY 0630.35

Sales tax does not apply to sales of vessels qualifying as sales in interstate commerce as described in
Regulation 1620. Sales of vessels delivered out-of-state (e.g., outside three-mile limit) when title has not
passed before delivery, that are brought back into California are regarded as having been purchased for
use in Cdliforniaif their first functional use is in California. If, instead, the vessel is first functionally
used outside California, the vessel is presumed to have been purchased for use in Cdlifornia if it is
brought into California within 90 days after its purchase (exclusive of shipment or storage for shipment
time), unless the vessel is used or stored outside California one-half or more of the time during the six-
month period immediately following its entry into this state. Prior out-of-state use not exceeding 90 days
from the date of purchase to the date of entry into California (exclusive of shipment or storage for
shipment time) is considered of a temporary nature and is not proof of an intent that the vessel was
purchased for use outside California.

Audits of Dealers: Auditors must verify that the dealer has documentation to substantiate that the vessel
was delivered out-of-state, and that title did not pass to the purchaser in-state prior to delivery.
Documentation may include:

1. A bill of sale, purchase agreement or other contract stating the terms of delivery of the vessel and
transfer of title, which is signed by both the seller and the purchaser prior to delivery.

2. A contract or agreement showing that the person making delivery is acting as an agent for the dealer
or seller, and not as an agent for the purchaser.

3. Documents verifying out of state delivery. Documents should clearly show the date and location of
delivery and should be signed by the seller. A copy of the ship’s log showing the trip. If delivery
was made by a broker, the seller’ s authorization for the broker to deliver the vessel out-of-state must
be provided.

4. If the purchaser is a known California resident, a statement signed under penalty of perjury by the
purchaser stating that the vessel is not being purchased for use in California and that if the vessel
enters California within 90 days of purchase (excluding time of shipment and storage for shipment),
it will be used outside of California for more than one-half of the six-month period immediately
following its entry into the state (section 6247).

Auditors are to prepare a BOE-379-B on all properly supported exempt sales over $10,000.

Audits of Consumers: CUTS is responsible for verifying purchasers of vessels claiming an exemption
for “Not Purchased for Use in California” CUTS reguests documentation directly from the purchaser,
including:

1. A bill of sale, purchase agreement or other contract stating the terms of delivery of the vessel and
transfer of title, which is signed by both the seller and the purchaser prior to delivery.

2. Documents verifying out-of-state delivery. Documents should clearly show the date and location of
delivery and should be signed by the seller. A copy of the ship’s log showing the trip. If delivery
was made by a broker, the seller’s authorization for the broker to deliver the vessel out-of-state must
be provided.

3. Copies of insurance documents for the vessel identifying the date insurance coverage began.
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4. Confirmation of the location and use of the vessel for the entire period claimed. These documents
must be dated and identify the vessel by name or documentation number, and may include mooring
receipts, gasoline purchases, repair labor or parts receipts, or any other documentation supporting the
purchaser’s claim.

5. Copy of U.S. Customs Entry Collection Receipt or Informal Entry (Form 368).

NOTE: Although the Channel and Farallon Islands are not considered to be outside the three-mile limit,

there is a stretch of water between the coast of California and these islands that qualifies as being outside
the three-mile limit.

REGULATION 1594 EXEMPTIONS 0630.40

Tax does not apply to the sale of, nor the storage, use, or other consumption of vessels used in
commercial deep sea fishing operations, offshore drilling platforms or interstate and foreign commerce if
they meet the requirements outlined in Regulation 1594. Sales of vessels may be exempt under
Regulation 1594 provided that more than 50 percent of the total use during the test period is of an exempt
nature. The exemption does not extend to the vessel trailer or a spotter plane. The exemption does
include repair parts or tangible personal property becoming a component part of the exempt watercraft.

Audits of Dealers. Auditors need to verify that dealers making these types of exempt sales of vessels
obtain and retain a completed Watercraft Exemption Certificate (Exhibit 9).

Audits of Consumers: CUTS is responsible for verifying purchasers of vessels claiming an exemption
under Regulation 1594 are entitled to the exemption. Documentation is reguested directly from the
purchaser by CUTS. The most common exemption claimed is for commercial deep sea fishing (Section
0630.45)

COMMERCIAL DEEP SEA FISHING VESSELS 0630.45

Tax does not apply to sales of, nor to the storage, use, or other consumption of vessels used in
commercial deep sea fishing operations provided that (1) more than 50 percent of the total use of the

vessel during the first twelve months (after the first functional use) isin commercial deep seafishing, (2
its principal use is outside the three-mile limit, and (3) gross receipts from commercial d sea fishin

operations total at least $20,000 in a selected 12-month period (as discussed below). See Regulation
1594.

With respect to watercrafts sold on or after January 29, 1991, there is a rebuttable presumption that
“persons who are regularly engaged in commercial deep sea fishing” do not include persons who have
aross receipts from deep seafishing operations inside or outside the territorial waters of this state totaling
less than $20,000 in a 12-month period. (Please note: the 12-month $20,000 figure is used prospectively
with the first functional use by a new commercial fisherman, but any consecutive 12-month period which
includes the first operational use of the vessel, may be used retroactively for a person regularly engaged
in commercial fishing.)
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When a person secures a commercial fishing license, a book of fish receiptsis issued so the person can
give receipts to people who purchase the fish, other than wholesalers, and all landings must be reported
to Fish and Game regardless of the fact they total less than 100 pounds. A separate license is required for
the vessel. Though voluminous documentation is not mandatory to prove the major catch location,
prudence should be exercised when considering the claim. The type of vessel and the location of its
home port are good indicators and if necessary, the log of the vessel and/or the permit which must be
obtained by the owner to sell fresh fish might be examined.

The kind of fish sold may be more indicative of the location of the vessel’s use. For example, abalone
dive boats generally stay within the three-mile limit, while albacore fishermen operate well beyond the
three-mile limit. Form letter BOE-1105A is sent by CUTS to the taxpayer when a commercial deep sea
fishing exemption is claimed. The letter lists all of the documentation needed to prove the sale of the
vessel is exempt.

Additionally, there is a corresponding exemption from local property taxes with one significant

difference: there is no three-mile criteria. A check with the appropriate county assessor may show they
had ar ranted or denied the exemption.

Audits of Dealers. Auditors need to verify that dealers making this type of exempt sale agbtain and retain
a completed Watercraft Exemption Certificate (Exhibit 9).
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AIRCRAFT DEALERS 0635.00

GENERAL 0635.05
1 Aircraft Dealers

The only state agency which issues a permit or license to an aircraft dealer to sell aircraft is
the State Board of Equalization. A Taxable Activity Registration record is created on the
Board' s registration system using a business code ‘67’ or a hotation of an occasional sale of
aircraft in the regular course of business on the Taxpayer Information screen of the
registration record When the seller or buyer of an aircraft is an approved aircraft deder,
CUTS assumes sales tax reimbursement was collected or the purchase was for resale. The
source document and a copy of the bill of sale, when available, is sent to the district audit
section for their action, and no further action is taken by CUTS.

2. Seller With or Without Permit

When the seller does not hold a seller’ s permit, or the seller holds a permit and does not sell
aircraft in the regular course of business, the purchaser is assigned a Consumer Use Tax
Section account number. The tax program “ SP” prefixes al account numbers.

In most cases, the source document shows the buyer and seller as private parties or no former
owner is shown. However, the buyer may have actually purchased the aircraft from an
aircraft dealer. If the purchaser submits a purchase invoice showing the amount of sales tax
reimbursement paid and the statement is verified, then the file is closed and the copy of the
purchase invoice is forwarded to the dealer’ s district of control. When the statement shows a
purchase from a seller who holds a permit but is not an aircraft dealer, or when the statement
claims salestax is paid to a person who does not hold a seller’ s permit, the purchaser remains
liable for payment of the use tax until the account is settled.

3 Dealers Who Act as Brokers

Effective January 1, 1996, Section 6202 of the Revenue and Taxation Code was amended to
provide that a person’s liability for use tax is relieved when that person purchases an aircraft
through a broker if the purchaser has paid an amount specified as sales or use tax to the
broker and obtains a receipt showing the payment of the tax. In this case, the broker isliable
for that amount under Law Section 6204 as if the broker were a retailer engaged in business
in this state, and the amount collected constitutes a debt owed by the broker to this state. The
purchaser is relieved of the use tax only up to the amount collected by the broker.

DEFINITION 0635.10

An aircraft is defined as any contrivance designed for powered navigation in the air except a rocket or
missile (Regulation 1593).
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SOURCE DATA 0635.15

Each month, the Consumer Use Tax Section downloads the master file registration from the Federal
Aviation Administration’s Internet Website. Thisfile is matched against the prior month and all changes
to aircraft registered to a California address are captured. The Technology Services Division processes
this information and adds it to CUTS source information file. Each change that occurred to an aircraft
registered with a California address or transferred from an out-of-state address to a California address
during the previous month will be further investigated. This information is also supplied to the
appropriate County Assessor for property tax purposes.

APPLICATION OF TAX ON SALE AND PURCHASE OF AIRCRAFT 0635.20

Every sde or purchase of an aircraft is subject to either the sales tax or the use tax, unless it is
specifically exempt. Every sale of an aircraft is a sale at retail, and by definition, the seller is a retailer.
An aircraft is mobile transportation eguipment for leasing purposes.
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Pursuant to Regulation 1593, tax does not apply to the sale of and storage, use or other consumption of
aircraft sold, leased, or sold to persons for the purpose of leasing, to:
1. aperson who operates the aircraft as a common carrier of persons or property, provided:

(a) the person operates the aircraft under authority of the laws of this state, of the
United States, or any foreign government, and

(b) the person’s use of the aircraft as a common carrier is authorized or permitted by
the person’ s governmental authority to operate the aircraft;

2. aforeign government for the use of the aircraft by the government outside of California, or,

3. _anonresident of California who will not use the aircraft in this state other than to remove the
arcraft from California

Aircraft dealers making exempt sales of aircraft must obtain an Aircraft or Aircraft Parts Exemption
Certificate (Exhibit 10).

For sales to common carriers see Law Section 6366(b) and for leases of common carriers see Law
Section 6366(c) for $50,000 or 20% presumption (on or after 01/01/97). Law Section 6366.1(C)
regarding leases to common carriers with a $25,000 or 10% presumption is superseded by Section
6366(c) as of January 1, 1997.

AUDIT PROCEDURES 0635.25

During an audit of a California aircraft dealer or dealer/broker, the auditor shall schedule leads on certain
apparently valid and properly supported exempt sales of aircraft as follows.

1. All exempt salesto nonresidents other than bona fide dealers.

2. Any exempt sales to common carriers or foreign governments which seem to be valid but which
might have some guestionabl e aspects.

3. All brokerage transactions.

The Form BOE-379-A, Aircraft Exempt Sale Referral (Exhibit 11) has been developed for this purpose.
The auditor shall perform sufficient verification to ensure that no transactions are listed which are
properly the liability of the taxpayer under audit; i.e., list only transactions which audit verification
indicates are the responsibility of the purchaser rather than the dedler.

It should be determined that the dealer has not in effect encouraged false documentation. If it can be
established that the dealer knew the facts stated in the documentation were not true, the tax plus
applicable interest and penalties should be assessed against the dealer. A dual determination against the
purchaser might be justified in some situations.
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All such listings of transactions should provide as much information as possible but should include as a
minimum: The name and address of the purchaser and seller; the type of aircraft including make, model,
serial number and tail number; the state in which the aircraft is registered; the selling price; the basis on
which the transaction was claimed as exempt, e.g., honresident, common carrier, foreign government or
brokerage; and the place of delivery. A separate Form BOE-379-A should be prepared for each

transaction. A photocopy of the exemption certificate and invoice, if available, should be attached to the
BOE-379-A.

Transactions should also be listed during audits of other accounts involving exempt sales of aircraft
where the purchaser would be responsible for tax such as:

1. Sdesof aircraft by other in-state sellers (nondeal ers) to residents and nonresidents.

2. Sadles of aircraft by out-of-state sellers (dealers and nondealers) to California residents and sales

to nonresidents that may have some indications that the aircraft was purchased for use in
Cdlifornia

The Form BOE-379-A on such apparently exempt sales transactions should be forwarded directly to
CUTS. CUTS will correlate this data with their own sources of information and prepare determinations

where appropriate. Time expended in preparing leads on purchasers should be charged to Time Code
3108.

CO-OWNERS 0635.30
One peculiarity often encountered in aircraft ownership (which occurs less frequently in the ownership of

vehicles or vessels) is that several persons often own a single aircraft.

In this event, the printout will list the buyer’s name followed by “co-owner.” Since the purchase of part
ownership in an aircraft is taxable (the measure of tax being that amount paid for the partial interest), a
letter will be prepared by CUTS notifying the buyer of the possible tax liability and also to obtain the
name or names of the additional owners. Each additional owner will be notified of the possible tax
liability.

When an aircraft has multiple owners, a determination will be issued for the full liability to each owner.

However, if there is information as to the exact percentage owned by each partner, the determination will

be issued to each partner for his or her prorated amount. Each person will have a separate account
number.

When a co-tenancy is dissolved and a surviving owner makes a payment to a departing owner, including
a payment made prior to the transfer for the benefit of a tenant not matched by such tenant, all

contributions would be considered as taxable measure; i.e., the monthly loan payments made by only one
of the tenants.
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USE IN CALIFORNIA 0635.35

For purposes of the storage and use exclusion provided in Section 6009.1 of the Revenue and Taxation
Code, no taxable “use” of property occurs in this state where the sole exercise of power or control over
the property in this state consists of the transporting of the property under its own power to the out-of-
state point for use thereafter solely outside California. An aircraft is used solely outside Californiaif it
does not return to California within six months after its exit and it is substantially used in revenue and
company service during this six-month period. Thisrelatesonly to usetax.

Whether or not the purchaser has made another use of the property while in California or while
transporting the aircraft outside the state, such as transporting luggage or business property, is a factual
matter which must be decided on a case-by-case basis.

Examples of Specific Applications:

1. Airplane parts brought to California and attached to planes which are being modified in
Cdlifornia are exempt from use tax where the finished planes are flown directly out of the state
for use thereafter outside the state. However, if any other use is made of the plane, such as
transportation of persons or property on its flight outside the state, tax does apply.

2. An airplane which is part of a dealer/lessor’'s ex-tax inventory in this state is flown by the
dealer/lessor to a point outside this state for delivery to the lessee for use thereafter solely outside

the state. The lease commences at the out-of-state point. The transaction is exempt from use tax
under Section 6009.1.

3. Airplane parts purchased from a California retailer and delivered to the purchaser or theirhis/her
agent in this state for attachment to planes being modified which are later flown directly out of
the state for use thereafter outside the state are subject to tax. Law Section 6009.1 is not
applicable since thisis a sales tax transaction.

4. A lessor purchased an airplane for resale and leased the plane to an out-of-state lessee. The
terms of the lease explicitly provide that the lease was to commence in California even though
the property was to be delivered by the lessor to the lessee out-of-state at some later date. The
storage and use exclusion provided in Law Section 6009.1 is not applicable since the lease
commenced in this state. When mobile transportation equipment purchased for resale is leased,
with the lease commencing in California, and with the use in California being limited to leasing,
Law Section 6094(d) and Section 6244(d) specifically provide that use tax lies to fair rental

value “whether the equipment is within or without the state,” provided atimely election is made.
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VEHICLE INDUSTRY — TERMINOLOGY — REGULATIONS 0640.00

TERMINOLOGY 0640.05

Certain terminology is used in the automobile industry. The terms defined below are the most common
used. Thelist may be useful for the auditor to understand how the industry operates.

Accomm ion Sales:

These are usually sales of personal cars of management personnel, sales persons or employees. It is
immaterial that the car was displayed at the dealer's place of business. The dealer will be liable for sales
tax if the dealer prepared a dealer's Report of Sale or the dealer executes a conditional sales contract on
which the dealer's name appears as the seller.

Actual Cash Value (ACV):
The wholesale value assigned to a trade-in or purchase. The ACV will usually differ from trade-in

alowance. ACV is determined by the dealer at the time of purchase or trade, based on valuation guides
and adjusted for the specifics of each vehicle. ACV can be higher or lower than the trade-in allowance.

Auto Auction:
Auto auctions are generally of two types. Dealer auctions are open to licensed car dealers only. Public

auctions are open to every one. Selling prices are set through competitive bidding on each vehicle rather
than by the seller.

Book Value:

The wholesale value of a given used vehicle as determined by a recognized wholesae raisal
beekguidebook.

BrokerAutobroker:

A middleman who locates cars for other dealers, usually on a commission basis. AAn brekerautobroker
does not take title or possession of the cars, whereas a wholesaler takes possession and title of the cars.

Buy Here/Pay Here

A dealer that offersin-house financing for the cars sold.

Car Jacket (Deal Jacket):

The complete history of a vehicle from the time it is purchased to its sale. The jacket usually contains
the purchase and sales documents, any invoices associated with repairs, delivery and parts, an odometer

statement, and vehicle identification number, stock number and other records pertaining to the sale. The
jacket is normally afolder containing all the information.

Charge Back:

A loan financed through the dealer is paid off sooner than the loan term. The finance company will make
the dealer pay back part of the commission. This aso happens with insurance commissions.
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nsignm
An arrangement under which a dealer agrees to accept possession of a vehicle from the owner for the

purpose of selling the vehicle and pay the owner from the proceeds of the sale. It does not include the
wholesale transaction at alicensed auto auction.

Courtesy Deliveries:

Factory Directed- Thisisatransaction in which an out-of-state dealer sells a vehicle to a customer
but directs the manufacturer to make delivery to the customer at a specified location in California

Not Factory Directed- This involves a delivery from the deder’s inventory to a customer of an
out-of-state dealer based on direct correspondence between the respective deders, and without
participation by the manufacturer.

rbing:
Sale of avehicle by an unlicensed dealer from a shopping center parking lot or similar area.
Customer File:
See Car Jacket.
Deal:
The completed sale of a car or truck to an individual or another dedler.
D Financing:
A dealer financing his or her own sales by servicing the note in-house or by selling the note to a third
party at a discounted amount.
Dealsheet:
The sales order or invoice showing the sale of avehicle to an individual or another dealer.
Demand Title
When a purchaser demands title for a vehicle which has been purchased free of any liens or
encumbrances, the dealer is required to complete a used vehicle Report of Sale in the usual manner.
Demos:

Normally, these are vehicles which are used by deaership personnel for personal use along with

demonstration or display in the regular course of business.

To prepare acar for resale. Thisusually includes cleaning, minor repairs and cosmetic work.
Discount:
The difference between the asking or list price and the final sales price of avehicle.
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Dismantler:

One who is engaged in the business of buying or selling, or otherwise dealing in vehicles for the purpose
of dismantling, who buys or sells the parts and materials thereof, or deals in used motor vehicle parts.

Doc Fee:

A fee charged for processing or handling the documentation of a sales transaction.

Domebook:

A journal used by small businesses to help organize income and expenses on a monthly basis.

Double Dip:

Person with aloan for the purchase of a car and with additional outside financing for down payment that
may not be shown as alien on the title.

F ryD -In ive:
The manufacturer sells the vehicle to the dealer at a discounted price to promote the sale of the vehicle.
Factory Invoice:

A receipt from the manufacturer identifying the cost of the vehicle, dealer’s name and address and listing
of the vehicle' s identification number and make.

Elooring:

Costs incurred in obtaining inventory, usually through loans from banks or other financial institutions.
Includes interest on the loans.

Grey Market Cars:

Cars imported through sources other than factory authorized distributors.
Grossing Up The Deal:

Recording an underallowance as a credit to cost of new vehicle.

A book used to value trade-ins and cars in inventory. It is also used for sale purposes. The most common
guidebook used in the industry is the Kelley Blue Book.

Financing provided by the dealer.
Internal Sales.

This is a means for the selling department to apportion its cost of doing business to another department
within the dealership.

L | Own Lienholder:
A person holding a security interest in avehicle.
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Lemon L aw:

Civil Code sections 1793.2, 1793.22, 1793.23, 1793.24, 1793.25 and 1794 are commonly known as the
Lemon Law. The Lemon Law provides an arbitration process for resolving disputes between

manufactures and consumers of new motor vehicles purported to have major manufacturing defects. If
the mediator rules in favor of the consumer, the manufacturer is required by law either to replace the
motor vehicle or reimburse the consumer for the purchase price.

License Fees:

The Vehicle License Fee Law imposes alicense fee far the privilege of operating in this state any vehicle
of atype subject to registration under the V ehicle Code.

The original suggested retail price (including destination charges).

Manufacturer's Rebate:

A manufacturer’s rebate is an alowance made by the manufacturer directly to a consumer as an incentive
to purchase the manufacturer’s vehicle from a dedler.

M anuf r Retail Pri M SRP):
See List Price.
Motor Vehidl rity Aar

Basic document of sale.
Over allowance:

An alowance given on atrade-in in excess of its actual cash value. Thisis used as a means to close the
deal. Usually, the difference is made up by decreasing the discount on the car sold.

Package Deal:

The purchase of two or more vehicles for alumpsum price. This generally occurs between dedlersand is
one way to sell a car that otherwise would be difficult to move.

Pink Slip:

Certificate of title for ownership of vehicle. From 1989, the new certificate of title is multicolored
(green, yellow, and pink) andis8” x 7”.

Rate Spread:
This occurs when a dealership has made arrangements to write car loans for a financial institution. The
dealership will pre-arrange the amount of interest rate that the financial institution will charge on car

loans to buyers. The dealership will then write loans at a higher rate and receive the excess interest as
income payment from the financial institution.

Reconditioning:
Any work done to prepare a vehicle for sale.
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Repo:
Repossession of avehicle when the purchaser defaults on the [oan.
Report of Sale:
New- A new vehicle Report of Sale is used for reporting the sale of a new vehicle which the
dealership is franchised to sell.
Used- A used vehicle Report of Saleis used for reporting the retail sale of a used vehicle.

Wholesale- A wholesale Report of Sale is used to report sales of used vehicles from dedler to
dedler.

Roll back:

A vehicle purchased and operated on a Report of Sale and returned to the dealer for some reason (credit
unavailable, customer changed mind, etc.) prior to completion of the transaction and issuance of the title.
Renege on payment of aloan. The term also applies to a buyer who cannot be |ocated.

Stock Book:

This journa typically lists each vehicle delivered to the dealership in chronological order. Depending on

the person maintaining this book, it could be a more complete listing of customer name, date vehicle
received and sold, VIN#, etc.

Sublet:

Work performed by outside vendors, usually when the dealer is not equipped for the work, or is unable to
perform the work within a reasonable time.

Trade-Down:

A retail customer trades a car for one of |esser value.

Trade-in:

An item taken in by adealer as part of adeal on the sale of a vehicle from dealer’s inventory. Trade-ins

are usually vehicles, but may be a boat, motorcycle, camping trailer or other items agreed on by the
dealer and customer.

Underallowance:

Recorded trade-in allowance that is below market value and which is not attributed to less than fair
condition of the trade-in.

Fron

Also known as “drive away” charges, includes capitalized cost reductions (additional charges to use and
0ssess the property), document preparation charges, bank fees, assumption fees, deferral fees, and
excessive wear and use charges (e.q., excessive mileage fees). Generally, dealers collect these “ up front”

charges from alessee at inception of alease (including the first months rental charge).
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Unwind:

The same as a canceled sale. When a vehicle is documented but the customer does not take possession
and cancelsthe sale. Thisamountsto reversing the sale.

Used Car Log:
A record of all purchases and sales of used cars, usually showing the year, make, identification number,
date purchased, date sold, the source of deadler’'s purchase and the dealer’ s customer.

Vehicle | ification Number:

The unique identification number assigned to a vehicle by the manufacturer.

Warranty:

Protection plan or guarantee on the car and/or certain systems such as the drive train.

Wholesaler:

Specializes in selling vehicles to other dealers for an agreed price. Unlike an autobroker, the wholesaler
takes possession and title of the vehicle. They do not sell to the general public.

SALES TAX REGULATIONS PERTAINING TO AUTOMOBILE DEALERS 064016.410

1546 - Installingatten, Repairing, and Reconditioning in General
— 1547  VehicleEngineExchanges
1548 - FireRetreading and Recapping Tires
1551 - Repainting and Refinishing
1553 - Miscellaneous Repair Operations
1566 - Automobile Dealers and Salesmen
1569 - Liener-and-Consignees and Lienors of Tangible Personal Property for Sale
1610 - Vehicles, Vesseals, and Aircraft
1619 Foreign Consuls
1620 - Interstate and Foreign Commerce-Generally
1621 Sales to Common Carriers
1628 - Transportation Charges
1641 - Credit Sales and Repossessions
1642 - Bad Debts
1654 - Barter, Exchange, "Trade-tins' and Foreign Currency Transaction
1655 - Returns, Defects and Replacements
1660 - Leases of Tangible Personal Property - In General
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1661 - L eases of Mobile Transportation Equi pment

1668 Resale Certificates

1669 - Demonstration, Display; and Use of Property Held for Resale - General
1669.5 - Demonstration, Display, and Use of Property Held for Resale - Vehicles
1684 - Collection of Use Tax by Retailers

1685 - Payment of Tax by Purchasers

1700 - Reimbursement for Sales Tax
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AubIT MANUAL

STATEMENT OF DELIVERY OUTSIDE CALIFORNIA — BOE—448 EXHIBIT 1
BOE-448 REV. 2 (8-00) STATE OF CALIFORNIA
STATEMENT OF DELIVERY OUTSIDE CALIFORNIA BOARD OF EQUALIZATION

Please submit a copy of this form, the sales contract, and when applicable, completed form BOE—447

NOTICE TO SELLER

Since this transaction may be subject to audit verification as authorized under the Sales and Use Tax Law Section 7054, you must retain
documentation such as receipts for meals, lodging, fuel, and transportation to support any claimed exemption. All records required to
be retained must be preserved for a period of not less than four years unless the State Board of Equalization authorizes in writing their
destruction within a lesser period.

Seller — please retain the original for your records, provide a copy to the purchaser, and send a copy of this statement to:
BOARD OF EQUALIZATION
Consumer Use Tax Section, MIC:37
P.O. Box 942879

. Sacramento, CA 94279-0037
Please type or print
NOTE: When a vehicle is delivered to the purchaser outside California, the seller (or person making the delivery on behalf of the seller)
and the purchaser would be at the out-of-state delivery point at the time of delivery. In order to establish that the delivery did not occur
in California, both persons are urged to appear at the same time before a notary at the out-of-state delivery location to sign this
statement and have it notarized. The seller must retain the original of this statement to support any claimed exemption from
California Sales and Use Tax.

| hereby certify, under penalty of perjury under the laws of the State of California that the below described vehicle was delivered outside
California on the date and at the place stated below.
| have delivered the above described vehicle to the purchaser named below.

YEAR MAKE MODEL VIN/LIC#
OUT-OF-STATE ADDRESS (Street, City, Zip Code) DATE OF DELIVERY
NAME OF SELLING DEALER PHONE NUMBER
STREET ADDRESS CITY STATE ZIP CODE
NAME (Please Print) CHECK ONE

D SALESMAN D EMPLOYEE D PARTNER D AGENT D OTHER (explain
below)
SIGNATURE DATE

NOTICE TO PURCHASER
The vehicle described above was delivered to me by the above-named person. | understand that if this vehicle is, for any reason,
brought to California within 90 days of its delivery to me, regardless of the duration, it shall be presumed that | have purchased the
vehicle for use in California and California Use Tax may apply. If use tax applies, | will pay it directly to the State Board of Equalization.

Purchaser — Because you have signed this document relieving the seller of obligation to collect use tax from you, this transaction is
subject to audit verification by the State Board of Equalization. Since you are claiming that this vehicle is not purchased for use in
California, it is important that for the first 6 months you document and retain evidence of your place of use of this vehicle (i.e. gas or
service receipts, credit card statements, check registers, travel logs, lodging or campground receipts). For more detailed information,
please contact the Information Center at 1-800-400-7115 or the Consumer Use Tax Section at (916) 445-9524.

PURCHASER'S NAME (Please Print) DRIVER'S LICENSE NO. STATE

PURCHASER’S SIGNATURE PURCHASER’S ADDRESS DATE

NOTARY STATEMENT

State of
County of
On before me, personally appeared
(DATE) (NOTARY NAME)
and , personally known to

(SELLER OR AGENTl) ; K X (PURCHASER) )
me (or proved to me on the basis of satisfactory evidence) to be the persons whose names are subscribed to the

within instrument and acknowledged to me that they executed the same in their authorized capacities, and that by
their signatures on the instrument the persons executed the instrument.
WITNESS my hand and official seal.

Signature
Fraudulent use of this statement to avoid the payment of California Sales and Use Tax can result in severe penalties.
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STATEMENT PURSUANT TO SECTION 6247 — BOE—447 EXHIBIT 2
BOE-447 REV. 2 (8-00) STATE OF CALIFORNIA
STATEMENT PURSUANT TO SECTION 6247 BOARD OF EQUALIZATION

OF THE CALIFORNIA SALES AND USE TAX LAW

Please submit a copy of this form, the sales contract, and when applicable, completed form BOE-448

NOTICE TO SELLER AND PURCHASER

The taking in good faith of a full and complete statement by the retailer (seller) will relieve the retailer of any liability for collecting Use Tax
from the purchaser. The retailer must retain the original statement. If the retailer, in good faith, does not collect the Use Tax from the
purchaser and the purchaser purchases the vehicle for use in California, then the purchaser must pay the applicable Use Tax directly to
the Board of Equalization.

Seller — please retain the original for your records, provide a copy to the purchaser, and send a copy of this

statement to: BOARD OF EQUALIZATION
Consumer Use Tax Section, MIC:37
P.O. Box 942879
Sacramento, CA 94279-0037
This form to be completed by purchaser or agent of purchaser

Please type or print

| have an address or | am stationed in the military within the State of California.
California Address:

STREET CITY STATE ZIP CODE

| am purchasing a vehicle described as:
YEAR MAKE MODEL

VIN/LIC# PURCHASE PRICE DATE OF PURCHASE

Name and address of California Dealer:

NAME SELLER’S PERMIT NUMBER PHONE NUMBERSTREET

ADDRESS CITY STATE ZIP CODE

This vehicle will be delivered to me at the following out-of-state address:
STREET ADDRESS CITY STATE ZIP CODE

| certify that the above described vehicle is being purchased for use outside California and will be used at the following

out-of-state address:
STREET ADDRESS CITY STATE ZIP CODE

NOTICE TO PURCHASER

I understand that if this vehicle is, for any reason, brought into California within 90 days of its delivery to me, regardless of
the duration, it shall be presumed that | have purchased the vehicle for use in California and California Use Tax may apply.
If use tax applies, | will pay it directly to the State Board of Equalization

Purchaser — Because you have signed this document relieving the seller of obligation to collect use tax from you, this
transaction is subject to audit verification by the State Board of Equalization. Since you are claiming that this vehicle is not
purchased for use in California, it is important that for the first 6 months you document and retain evidence of your place
of use of this vehicle (i.e. gas or service receipts, credit card statements, check registers, travel logs, lodging or campground
receipts). For more detailed information, please contact the Information Center at 1-800-400-7115 or the Consumer Use
Tax Section at (916) 445-9524.

NAME OF PURCHASER (please print) SIGNATURE DATE
DRIVER'S LICENSE NUMBER STATE
NAME OF AGENT (please print) SIGNATURE DATE

Fraudulent use of this statement to avoid payment of California Sales and Use Tax can result in severe penalties.
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CLEAN DEAL QUESTIONNAIRE — BOE-543 FRONT EXHIBIT 3

STATE OF CALIFORNIA
STATE BOARD OF EQUALIZATION DEAN ANDAL

Second District, Stockton

CLAUDARARFEIES
Tiied District, fayaacd

JOHN CHIANG
Fourth District, Los Angeles

KATHLEEN CONNELL

State Controller, Sacramento

James E. Speed
Executive Director

The Board of Equalization is currently verifying retailer Sales and Use Tax returns.
As part of this verification, we need to confirm sales information for a motor vehicle
you purchased.

On the back of this letter is a description of that vehicle and a questionnaire. Could
you please assist us by completing the questionnaire as accurately as possible?

Once you have completed the questionnaire, we would appreciate it if you would
return it as promptly as possible in the enclosed envelope.

Thank you for your cooperation,

Sincerely,

Enclosure

BOE-543 FRONT REV. 13 (7-95)

Date Published



VEHICLE, VESSEL, AND AIRCRAFT DEALERS

CLEAN DEAL QUESTIONNAIRE — BOE-543 BACK EXHIBIT 4

STATE OF CALIFORNIA

BOE-543 (BACK) REV. 13 (7-95) BOARD OF EQUALIZATION

REQUEST FOR CONFIRMATION OF DATA

MAKE MODEL YEAR

VIN NUMBER LICENSE NUMBER

I purchased the above motor vehicle from (see Note 1 below): [0 ADEALER [] A PRIVATE PARTY
NAME

STREET ADDRESS

CITY, STATE, ZIP CODE

I dealt with (name of person whom purchase was negotiated):
Approximate date of purchase:

Vehicle Sales Contract Information:
A. 1. Vehicle Cash Price $
2.  Accessories $
Document Preparation Fee $
$
$

Smog Fee
Sales Tax
Other $

Total Cash Price (A to E) $
Trade In Allowance $

Amount Financed $

IO@IMTMOO®

Description of trade-in (if any) (see Note 2 below):
MAKE MODEL YEAR

VIN NUMBER LICENSE NUMBER

Additional information (attach additional sheets as necessary):

Note 1: If the seller was a private party, please state how you became aware that the vehicle was for sale and
whether a dealer assisted in any way in the sale arrangements.

Note 2: If you sold or transferred your equity in the motor vehicle you formerly owned to any other than a
dealer named above, please explain fully.

SIGNATURE DATE

Date Published



AubIT MANUAL

AFFIDAVIT FOR SECTION 6388 OR 6388.5 EXEMPTION EXHIBIT 5
BOE-837 REV. 1 (12-96) STATE OF CALIFORNIA
AFFIDAVIT FOR SECTION 6388 OR 6388.5 EXEMPTION BOARD OF EQUALIZATION

FROM THE CALIFORNIA SALES AND USE TAX

The law provides an exemption for the sale and use of certain vehicles under sections 6388 and 6388.5. Each
section is described below.

SECTION 6388 — NEW OR REMANUFACTURED VEHICLES PURCHASED FROM OUT-OF-STATE DEALER

Applies to the purchase of a new or remanufactured truck, truck tractor, trailer, or semitrailer, with an unladen weight of
6,000 pounds or more, or a trailer coach or auxiliary dolly, from a dealer located outside California for use outside
California, and delivered by the manufacturer or remanufacturer to the purchaser in California. The purchaser must

. drive or move the vehicle outside California within 30 days after delivery,
. furnish written evidence of out-of-state registration for the vehicle, and
. not be a resident of California, and must furnish the manufacturer or remanufacturer with an affidavit that the

vehicle has been moved or driven to a point outside this state within 30 days of the date of delivery to the purchaser.

SECTION 6388.5 — NEW OR REMANUFACTURED TRAILERS PURCHASED FOR OUT-OF-STATE OR
INTERSTATE COMMERCE USE

Applies to the purchase of a new or remanufactured trailer or semitrailer with an unladen weight of 6,000 pounds or more,

which has been manufactured or remanufactured either inside or outside this state; from a dealer either inside or outside

California; for use exclusively outside California or exclusively in interstate or foreign commerce or both; and delivered by

the manufacturer, remanufacturer, or dealer, to the purchaser in California. The purchaser must

. drive or move the vehicle outside California within 30 days if the vehicle was manufactured or remanufactured
outside California, or 75 days if manufactured or remanufactured in California, and

. furnish evidence that the vehicle is registered and licensed outside California (may have apportioned registration
with California base plate if exemption is based on the vehicle being used exclusively in interstate or foreign
commerce).

CHECK AND/OR FILL-IN ALL APPROPRIATE BOXES AND BLANKS BELOW

| have purchased a vehicle the sale and use of which is exempt from California sales and use tax under section [le3ss
[J6388.5. The transaction meets all of the requirements for the applicable section listed above. The vehicle is a Otruck,
Otruck tractor,|:|trai|er, Dsemitrailer, O trailer coach, or™d auxiliary dolly, described as:

VEHICLE MAKE & MODEL VIN/SERIAL NO. YEAR UNLADEN WEIGHT

MANUFACTURER/REMANUFACTURER PLACE OF MANUFACTURE/REMANUFACTURE DATE OF DELIVERY

| hereby certify that the vehicle listed above, which was purchased from and/or delivered by
located at

ame of California Dealer, MiT.JRemir. (California Dealer or Mir./Remir.s Address — Street, City, State, Zip Code)

has been licensed and/or registered in . The vehicle was moved outside California
Lo (State Where Registered)
within 030 [0 75 days (check one).

The purchaser is a[] corporation,[] partnership,[] sole proprietor, which[J is [J is not a resident of California.
A copy of the out-of-state registration, or license and registration, is attached. The vehicle was purchased
for use outside California (section 6388) or for use exclusively outside California or exclusively in interstate and
foreign commerce, or both (section 6388.5).

I understand that if the above requirements concerning moving or using the vehicle outside California are not
met, | am required by the California Sales and Use Tax Law to report and pay tax directly to the California State
Board of Equalization, the tax to be measured by the purchase price of the above listed vehicle even though |
have furnished an affidavit of exemption to the manufacturer, remanufacturer, or dealer.

SIGNATURE TITLE
PRINT NAME PHONE NUMBER DATE

Date Published



VEHICLE, VESSEL, AND AIRCRAFT DEALERS

DECLARATION OF EXEMPTION FROM DISTRICT TAX —
COMMERCIAL VEHICLES EXHIBIT 6

I HEREBY CERTIFY THAT:

1) The
(Description of commercial vehicle, with name of manufacturer and type)

purchased from will be registered to

(Name of seller)

the following address:

2) The vehicle will be operated from the following address:

3) The address from which the vehicle will be operated is outside the
District.
(Name of District)

4) When not in use, the vehicle will be kept or garaged at:

5) The vehicle will be stored, used or otherwise consumed principally outside
the District.

(Name of District)

6) [O(a) The purchaser does not hold a California seller’s permit.

() The purchaser holds California seller’s permit #
Check applicable box
I undersp%and that this declaration is for the purpose of allowing the above named

seller to treat the sale of the above described tangible personal property as exempt
from the transactions (sales) tax imposed by the District. If

(Name of District)

the property is principally stored, used or otherwise consumed in that district, the

purchaser shall be liable for and pay the use tax.

The foregoing declaration is made under penalty of perjury.

PURCHASER

TITLE

AUTHORIZED AGENT

DATE

Date Published



AubIT MANUAL

DECLARATION OF EXEMPTION FROM DISTRICT TAX —
NONCOMMERCIAL VEHICLES, AIRCRAFT
AND UNDOCUMENTED VESSELS EXHIBIT 7

I HEREBY CERTIFY THAT:
1) The

(Description of vehicle, with name of manufacturer and type)

purchased from will be registered to the

(Name of seller)

following address:

2) The above address is outside the District.

(Name of District)

3) The above address is my principal place of residence (or, in the case of a

corporation, principal place of business).

4) The vehicle, aircraft or undocumented vessel when not in use will be kept

garaged, hangared or docked at:

5) The vehicle, aircraft or undocumented vessel will be stored, used or otherwise

consumed principally outside the District.

(Name of District)

6) 0 (@) The purchaser does not hold a California seller’s permit.

The purchaser holds California seller’s permit #

(Check applicab[e box.)
I understand that this declaration is for the purpose of allowing the above named
seller to treat the sale of the above described tangible personal property as exempt
from the transactions (sales) tax imposed by the S District. If

the property is principally stored, used or otherwise consumed in that district, the
purchaser shall be liable for and pay the use tax.

The foregoing declaration is made under penalty of perjury.

PURCHASER

TITLE

AUTHORIZED AGENT

DATE

Date Published



VEHICLE, VESSEL, AND AIRCRAFT DEALERS

VESSEL EXEMPT SALE REFERRAL — BOE-379-B
STATE BOARD OF EQUALIZATION Account

EXHIBIT 8

Number SB — UT

Area Code

999

FOR HEADQUARTERS USE ONLY

BOE-379-B REV. 1 (1-86)
VESSEL EXEMPT SALE REFERRAL

To: Occasional Sales Unit

From: District
O Copies of invoice and/or supporting documents attached
O Copy of Watercraft Exemption Certificate attached.

Purchaser:

FIRST MIDDLE

(List Officers [Under Miscellaneous] if corporation)

Address:

LAST

STREET NUMBER

)

CITY ZIP CODE COUNTY

Vessel Make

TELEPHONE NO.

Identification Reg. No: (CF or Documentation)

Serial Number:

Seller/Broker Sales Price:

Permit Number

Address: Miscellaneous Information:

City:

Date of Sale:

Place of Delivery:

Prepared by: ( )

TELEPHONE NO.

Date:

Due Date:

FOR HEADQUARTERS USE

Date Published



AubIT MANUAL

WATERCRAFT EXEMPTION CERTIFICATE EXHIBIT 9

WATERCRAFT EXEMPTION CERTIFICATE

I HEREBY CERTIFY: That the watercraft identified below is used
() In the transportation by water of persons or property for hire in interstate or
foreign commerce*;
() In commercial deep sea fishing operations and the watercraft is used outside the
territorial waters of this state;
() In transporting for hire persons or property to vessels or offshore drilling
platforms located outside the territorial waters of this state;

That all tangible personal property which I shall purchase from

described on purchase orders, or invoices, as tax exempt under Section 6368 of the Sales
and Use Tax Law and Regulation 1594 consists of watercraft or tangible personal property
becoming a component part of watercraft in the course of constructing, repairing, cleaning,
altering, or improving the same, which watercraft will be used principally in the operation
checked above.

*Note: Revenue and Taxation Code section 6368(b) creates a rebuttable presumption that
you are not regularly engaged in commercial deep-sea fishing if your gross receipts from
such operations are less than twenty thousand dollars ($20,000) a year. Revenue and
Taxation Code section 6368(c) creates a rebuttable presumption that the watercraft is not
regularly used in interstate or foreign commerce if your yearly gross receipts from such
operations do not exceed 10 percent of the cost of the watercraft or twenty-five thousand
dollars ($25,000), whichever is less.

Date Certificate Given

Purchaser

(COMPANY NAME)

Address

Signed By

(SIGNATURE OF AUTHORIZED PERSON)

(PRINT OR TYPE NAME)

Title

(OWNER, PARTNER, PURCHASING AGENT, ETC.)

Seller's Permit No. (If any)
and/or

Fish and Game License No.

Names of Watercraft for which certifying purchaser will be making purchases:

Date Published



VEHICLE, VESSEL, AND AIRCRAFT DEALERS

AIRCRAFT OR AIRCRAFT PARTS EXEMPTION CERTIFICATE EXHIBIT 10
AIRCRAFT OR AIRCRAFT PARTS EXEMPTION CERTIFICATE

I HEREBY CERTIFY: That the aircraft identified below will be used

() Principally as a common carrier* of persons or property under authority of the
laws of California, of the United States, or of any foreign government; or

() Outside California by a foreign government; or

() Outside California by a nonresident of California which aircraft was not used
in the state other than the removal from California.

That the purchase of all tangible personal property which I shall purchase from

is exempt from tax under section 6366 or 6366.1 of the Revenue and Taxation Code and
Regulation 1593. The identification numbers of all aircraft purchased under this certificate
are listed below. Until this certificate is revoked in writing, and all other property purchased
from the seller consists of tangible personal property to become a component part of aircraft
in the course of repair, maintenance, overhaul, or improvement of same in compliance with
Federal Aviation Administration requirements, or United States military equivalent, which
aircraft will be used by the purchaser or the purchaser’s lessee in a manner qualifying for
exemption under section 6366 or 6366.1 and under Regulation 1593. (The purchaser issuing
this certificate can revoke it as to a particular purchase by clearly indicating on a purchase
order that the purchase is not exempt under either section 6366 or 6366. 1 or under Regulation
1593.)

I UNDERSTAND that in the event any such property is used in any manner other than as
specified above, I am required by the Sales and Use Tax Law to report and pay any applicable
sales and use tax.

*NOTE: Revenue and taxation Code section 6366 creates a rebuttable presumption that an
aircraft is not principally used as a common carrier if the owner’s or lessor’ s annual gross
receipts from such operators do not exceed 20 percent of the purchase price of the aircraft or
fifty thousand dollars ($50,000), whichever is less. Amounts received for use of the aircraft as
a common carrier from the owner or lessor of the aircraft or related parties or employees of the
owner or lessor, are excluded from gross receipts for purposes of this presumption.

Identification Numbers of Aircraft Purchased under this Certificate:

Date Certificate Given

Purchaser

(Company Name)

Address

Signature

(Signature of Authorized Persons)

(Print or Type Name)

Title

(Owner, Partner, Purchasing Agent, etc..)

Seller's Permit No. (if any)

Date Published



AubIT MANUAL

AIRCRAFT EXEMPT SALE REFERRAL — BOE-379-A EXHIBIT 11

Account
Number

SP

Area Code 999

FOR HEADQUARTERS USE ONLY

BOE-379-A REV. 3 (1-86) STATE BOARD OF EQUALIZATION
AIRCRAFT EXEMPT SALE REFERRAL

To: Occasional Sales Unit

From: District
|:| Copies of invoice and/or supporting documents attached

Purchaser:

FIRST MIDDLE LAST

Address:

STREET NUMBER

CITY ZIP CODE COUNTY

Aircraft
Identification: Make: Reg.No: N Year:

Place of Delivery

Seller: Sales Price:
Address: N Number of Trade-in
City: Date of Sale

Sale claimed exempt by seller as a:

|:| Sale to nonresident of California; or,

|:| Sale to a common carrier or foreign government
|:| Exemption Certificate (attach copy)

D Purchase Order (attach copy)

Miscellaneous Information:

Prepared by: FOR HEADQUARTERS USE

Date: Due Date:

Date Published



CONSUMER USE TAX SECTION — DMV INFORMATION

VEHICLE, VESSEL, AND AIRCRAFT DEALERS

EXHIBIT 12

DMV information available in an R67 inquiry:

All available information on a vehicle/vessel (basic record and all subrecords) and can be accessed

Basic by inquiring via the vehicle identification number/vessel hull identification number (VIN),
Record . : .
vehicle/vessel license number or registered owner name.
Sub'B Vehicle/vessel description and additional registered owner information. In addition, may also
’ indicate whether use tax and/or parking violation fees were paid.
Sub:C Second group of vehicle/vessel description and registered owner information.
Sub:D Legal owner information.
Sub:E Record Condition Code and additional data (if available).
Sub:F Plate with owner trailing records.
Sub:G Parking violation information.
Sub:H Receipt date of prior Notice of Release of Liability. (no longer updated)
Sub:J Notice of Release of Liability information.
Sub:K Situs information.
i Manual and automated clearance data, vehicle registration refund information, and cleared
Sub:M ) -
parking citation data.
Sub:R Prior registered owner/prior legal owner history (maximum of 8 records and/or three years prior).
Sub:S Micrographics index information.

In addition, the following information may also be available upon review of the microfilm:

1.
2.
3.

Registration receipt 4. Statement of Fact
Certificate of Title (pink slip) 5. Power of Attorney
Bill of Sale 6. Other documents provided to the DMV

Status Codes
Code Code Title

upon registration.

Description

Review of registration record and microfilm indicates use tax was paid by

1 Paid Use Tax purchaser name provided; amount of use tax paid will be shown.
2  No Use Tax Paid Review of reglstratlon. record and microfilm indicate no use tax paid by
purchaser name provided.

3 No Record of VIN or Vehicle identification or license number provided is either incomplete or
License Number not valid.

4 Registered Owner Purchaser name provided is not listed as the registered owner on the R67
Not Listed record.

5 Dealer Transaction Registration record indicates dealer to dealer transaction.
Information Provided Does Vehicle identification or license number does not match vehicle make and

6 Not Match VIN or car provided
License Number yearp ’

7 Lost Record Unable to locate microfilmed documents on tape.

8 No Record on Film Registration packet not on microfilm.

9 Vehicle/Purchaser Vehicle year/make provided not listed as registered to purchaser name
Name Mismatch provided.

10 No Vehicle to Name Match No vehicles registered to purchaser name provided.

11 Purchaser Name Common Numerous matches for criteria provided.
Microfilm Tape . .

12 Not Available Information too new and not on tape yet or microfilm too old.

Date Published



AubIT MANUAL

AUTO BODY AND PAINT INDUSTRY RESALE CERTIFICATE EXHIBIT 13

CALIFORNIA RESALE CERTIFICATE
SPECIFIC FOR AUTO BODY AND PAINT INDUSTRY

(Name of Purchaser) (Address of Purchaser)

I HEREBY CERTIFY: That I hold valid seller’s permit No.

issued pursuant to the Sales and Use Tax Law; that I am engaged in the business of selling

, that the tangible personal

property described herein which I shall purchase from

will be resold by me in the form of tangible personal property; provided, however, that in
the event any of such property is used for any purpose other than retention, demonstration,
or display while holding it for sale in the regular course of business, it is understood that I
am required by the Sales and Use Tax Law to report and pay tax, measured by the purchase
price of such property or other authorized amount.

I will be reselling the items initialed below (Please initial the items to be purchased for resale
in the space provided):

I:IAutomobile parts I:I Fillers I:I Paints I:I Rust Protectors

Clear Coats Glues/Adhesives Primers Sealers
Electrical Tape Hardeners Putties
Other

The following items are consumed by the auto body and paint industry and generally should
not be purchased for resale. If, on occasion, an item is in fact resold by the purchaser prior to
any use of the property, a tax paid purchase resold deduction may be claimed on line 10(b) of the
purchaser’s sales and use tax return. If the purchaser does, in fact resell any of the following
property prior to use, it can recover the tax reimbursement it paid to the seller by taking the tax-
paid purchase resold deduction.

Abrasives Fisheye eliminator Masks Reducers

Books Goggles Metal conditioners Respirators

Cans Hand Cleaners Paint Remover Rubbing Compounds
Cleaning Solvent Manuals Plastic Bottles Rubbing Machine
Color Charts Masking Paper Polishes Thinners

Equipment Masking Tapes Polishing Machine Touch-Up Bottles

Equipment Repair Parts

Warning: Revenue and Taxation Code Section 6094.5 provides that any person who gives a resale certificate
for property which he or she knows at the time of purchase is not to be resold in the regular course of business
may be guilty of a misdemeanor. Additionally, the purchaser is liable for the amount of tax that would be due
if he or she had not given such resale certificate and a penalty of 10 percent of the tax or $500 whichever is
greater will apply for each purchase made for personal gain or to evade the payment of taxes.

Date:

(Signature of Purchaser or Authorized Agent)

(Title)

Date Published
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Vehicle Code Section 11713.1

It is aviolation of this code for the holder of any dealer's license issued under this article to do

any of the following:

() Advertise any specific vehicle for sale without identifying the vehicle by either its vehicle
identification number or license number.

(b) Advertise the total price of a vehicle without including all costs to the purchaser at time of
sale, except taxes, vehicle registration fees, emission testing fees not exceeding fifty dollars
($50), actual fees charged for certificates pursuant to Section 440600f the Health and Safety
Code, finance charges, and any dealer document preparation charge. The dealer document
preparation charge shall not exceed forty-five dollars ($45).

(c) Exclude from the newspaper display advertisement of a vehicle for sale that there will be
added to the advertised total price at the time of sale, charges for sales tax, vehicle
registration fees, the fee charged by the state for the issuance of any certificate of compliance
or noncompliance pursuant to any statute, finance charges, and any dealer document
preparation charge. For purposes of this subdivision, "newspaper display advertisement
"means any advertisement in a newspaper which is two or more newspaper columns in width
or one newspaper column in width and more than seven inchesin length.

(d) Represent the dealer document preparation charge or certificate of compliance or
noncompliance fee, as a governmental fee.

(e) Fail to sell a vehicle to any person at the advertised total price, exclusive of taxes, vehicle
registration fees, the fee charged by the state for the issuance of any certificate of compliance
or noncompliance pursuant to any statute, finance charges, mobilehome escrow fees, the
amount of any city, county, or city and county imposed fee or tax for a mobilehome, and any
dealer document preparation charge, which charges shall not exceed forty-five dollars ($45)
for the document preparation charge and not to exceed fifty dollars ($50) for emission testing
plus the actual fees charged for certificates pursuant to Section 44060 of the Health and
Safety Code, while the vehicle remains unsold, unless the advertisement states the advertised
total price isgood only for a specified time and the time has el apsed.

(f) (1) Advertise for sale, sell, or purchase for resale any new vehicle of a line-make for which
the dealer does not hold a franchise.

(2) This subdivision does not apply to any transaction involving any of the following:

(A) A mobilehome.

(B) A recreationa vehicle as defined in Section 18010 of the Health and Safety Code.

(C) A commercia coach, as defined in Section 18001.8 of the Health and Safety Code.

(D) An off-highway motor vehicle subject to identification as defined in Section 38012.

(E) A manufactured home.

(F) A new vehicle that will be substantially altered or modified by a converter prior to
resale.

(G) A commercia vehicle with a gross vehicle weight rating or more than 10,000 pounds.

(H) A vehicle purchased for export and exported outside the territorial limits of the
United States without being registered with the department.

(g) Sell apark trailer, as specified in subdivision (b) of Section 18010 of the Health and Safety
Code, without disclosing in writing to the purchaser that a park trailer is required to be
moved by a transporter or a licensed manufacturer or dealer under a permit issued by the
Department of Transportation or a local authority with respect to highways under their
respective jurisdictions.
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(h) Advertise free merchandise, gifts, or services provided by a dealer contingent on the
purchase of a vehicle. The term "free" includes merchandise or services offered for sale a a
price less than the seller's cost of the merchandise or services.

(i) Advertise vehicles, and related goods or services, at a specified deaer price, with the intent
not to supply reasonably expectable demand, unless the advertisement discloses the number
of vehicles in stock at the advertised price. In addition, whether or not there are sufficient
vehicles in stock to supply a reasonably expectable demand, when phrases such as "starting
at," "from,” "beginning as low as," or words of similar import are used in reference to an
advertised price, the advertisement shall disclose the number of vehicles available at that
advertised price. For purposes of this subdivision, in any newspaper advertisement for a
vehicle that is two model years old or newer, the actual phrase that states the number of
vehiclesin stock at the advertised price shall be (1) printed in atype size that is at |east equal
to one-quarter of the type size, and in the same style and color of type, used for the advertised
price, however, in no case shall the phrase be printed in less than 8-point type size, and (2) be
disclosed immediately above, below, or beside the advertised price without any intervening
words, pictures, marks, or symbols. The disclosure required by this subdivision isin addition
to any other disclosure required by this code or any regulation regarding identifying vehicles
advertised for sale.

(1) Usetheterm "rebate" or similar words such as "cash back" in advertising the sale of avehicle
unless the rebate is expressed in a specific dollar amount and isin fact arebate offered by the
vehicle manufacturer or distributor directly to the retail purchaser of the vehicle or to the
assignee of the retail purchaser.

(K) Require a person to pay a higher price for a vehicle and related goods or services for
receiving advertised credit terms than the cash price the same person would have to pay to
purchase the same vehicle and related goods or services. For the purpose of this subdivision,
"cash price" has the meaning as defined in subdivision (e) of Section 2981 of the Civil Code.

() Advertise a guaranteed trade-in alowance unless the guarantee is provided by the
manufacturer or distributor.

(m)Misrepresent the authority of a salesperson, representative, or agent to negotiate the final
terms of atransaction.

(n) (1) Use the terms "invoice," "dedler'sinvoice,” "wholesale price,” or similar terms that refer
to a dealer's cost for a vehicle in an advertisement for the sale of a vehicle or advertise that
the selling price of avehicleis above, below, or at either of the following:

(A) The manufacturer's or distributor's invoice price to adedler.

(B) A dedler's cost.

(2) This subdivision does not apply to either of the following:

(A) Any communication occurring during face-to-face negotiations for the purchase of a
specific vehicle if the prospective purchaser initiates a discussion of the vehicle's
invoice price or the dealer's cost for that vehicle.

(B) Any communication between a dealer and a prospective commercial purchaser that is
not disseminated to the general public. For purposes of this subparagraph, a
"commercial purchaser” means a dealer, lessor, lessor-retailer, manufacturer,
remanufacturer, distributor, financial institution, governmental entity, or person who
purchases 10 or more vehicles during a year.

(o) Violate any law prohibiting bait and switch advertising, including, but not limited to, the
guides against bait advertising set forth in Part 238 (commencing with Section 238) of Title
16 of the Code of Federal Regulations, as those regulations read on Januaryl, 1988.
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(p) Make any untrue or misleading statement indicating that a vehicle is equipped with all the
factory installed optional equipment the manufacturer offers, including, but not limited to, a
false statement that avehicleis "fully factory equipped.”

(q) Affix on any new vehicle a supplemental price sticker containing a price that represents the
dealer's asking price which exceeds the manufacturer's suggested retail price unless all of the
following occur:

(1) The supplemental sticker clearly and conspicuously discloses in the largest print
appearing on the sticker, other than the print size used for the deder's name, that the
supplemental sticker price is the dealer's asking price, or words of similar import, and
that it is not the manufacturer's suggested retail price.

(2) The supplemental sticker clearly and conspicuously discloses the manufacturer's
suggested retail price.

(3) The supplemental sticker lists each item which is not included in the manufacturer's
suggested retail price, and discloses the additional price of each item. If the supplemental
sticker price is greater than the sum of the manufacturer's suggested retail price and the
price of the items added by the dealer, then the supplemental sticker price shall set forth
that difference and describe it as "added mark-up.”

(r) Advertise any underselling claim, such as "we have the lowest prices' or "we will beat any
dealer's price," unless the dealer has conducted a recent survey showing that the dealer sells
its vehicle sat lower prices than any other licensee in its trade area and maintains records to
adequately substantiate the claims. The substantiating records shall be made available to the
department upon request.

(s) Advertise any incentive offered by the manufacturer or distributor if the dealer is required to
contribute to the cost of the incentive as a condition of participating in the incentive program,
unless the dealer discloses in a clear and conspicuous manner that dealer participation may
affect consumer cost. For purposes of this subdivision, "incentive" means anything of value
offered to induce people to purchase a vehicle, including, but not limited to, discounts,
savings claims, rebates, below-market finance rates, and free merchandise or services.

(t) Display or offer for sale any used vehicle unless there is affixed to the vehicle the Federal
Trade Commission's Buyer's Guide as required by Part 455 of Title 16 of the Code of Federal
Regulations.

(u) Fail to disclose in writing to the franchisor of a new motor vehicle dealer the name of the
purchaser, date of sale, and the vehicle identification number of each new motor vehicle sold
of the line-make of that franchisor, or intentionally submit to that franchisor a false name for
the purchaser or false date for the date of sale.

(v) Enter into a contract for the retail sale of a motor vehicle unless the contract clearly and
conspicuously discloses whether the vehicle is being sold as a new vehicle or a used vehicle,
as defined in this code.

(w)Use a simulated check, as defined in subdivision (a) of Section 22433 of the Business and
Professions Code, in an advertisement for the sale or lease of avehicle.

(x) Fail to disclose, in aclear and conspicuous manner in at least 10-point bold type on the face
of any contract for the retail sale of a new motor vehicle that this transaction is, or is not,
subject to a fee received by an autobroker from the selling new motor vehicle dealer, and the
name of the autobroker, if applicable.
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CALIFORNIA
MOTOR CAR DEALERS
ASSOCIATION

GOVERNMENT AFFAIRS OFFICE
915 L Street, Suite 1480, Sacramento, CA 95814-3705
916/441-2599 = FAX 916/441-5612 = http://www.cmcda.com

Freda Orendt-Evans p F - l V E D

Program Planning Manager R
Sales and Use Tax Department JUN =8 2000

State Beard of Equalization
450 N Street ~*M PLANNING MANAGER

PO BOX 942879, Sacramento, CA 94279-0092

June 6, 2000

Re: Proposed Revisions to Chapter 6, Vehicle, Vessel and Aircraft Dealers, of
the Sales and Use Tax Department’s Audit Manual

Dear Ms Orendt-Evans:

The California Motor Car Dealers Association (CMCDA) is a statewide trade
association that represents the interests of over 1400 franchised new car and truck dealer
members. CMCDA members are primarily engaged in the retail sale and lease of new
and used motor vehicles, but also engage in automotive service, repair and part sales. We
are writing today to register comments relative to proposed revisions to Chapter 6,
Vehicle, Vessel and Aircraft Dealers, of the Sales and Use Tax Department’s Audit
Manual. CMCDA objects to the following section contained in the Audit Manual.

BROKERS ACTING AS INDEPENDENT RETAILERS -- § 0601.50

The proposed revisions to Section 0601.50 appear to condone and encourage
criminal conduct and are contrary to provisions governing the proper use of resale
certificates. The proposed revisions provide, in pertinent part, as follows:

. Since the new law (see Section 0601.45) does not prevent a franchised
dealer from selling an automobile to a dealer who is an autobroker, such
purchase could be made under a resale certificate with the vehicle
registered in the name of the dealer-broker. A violation of the dealer’s
license alone would not be cause to disallow a resale. A sale by a
franchised new car dealer to another dealer will be allowed provided the
purchasing dealer holds a valid seller’s permit and issues a resale
certificate. New car dealers should be encouraged to request a specific
resale certificate for each transaction.
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When a dealer-broker pays sales tax reimbursement to the franchised
dealer, a tax-paid purchase resold deduction will be allowed provided the
vehicle is in fact resold without use. The mere fact of registration in the
name of the purchasing dealer does not make this transaction a retail sale.

Discussion

In 1994 the Legislature enacted Chapter 1253, an Act that established a
comprehensive statutory scheme governing the conduct of autobrokers. The Act’s
statement of legislative intent provides that it was intended to “protect the integrity and
benefits of the new motor vehicle franchise system, while also affording consumers the
choice and flexibility of utilizing the services of an autobroker to arrange or negotiate
new car purchases within a framework that ensures a high level of consumer protection
and accountability.”’ The Act specifically defines the activity of motor vehicle brokering®
and sets forth a regulatory scheme under which the sale of a new vehicle may be arranged
by an autobroker who acts as an agent in the transaction.

The Act also contains a specific prohibition concerning the purchase for resale of
new motor vehicles by non-franchised dealers/autobrokers:

Vehicle Code Section 11713.1. It is a violation of this code for the holder
of any dealer’s license issued under this article to do any of the following:

...(0) (1) Advertise for sale, sell, or purchase for resale any new vehicle
of a line-make for which the dealer does not hold a franchise.

(2) This subdivision does not apply to any transaction involving any of the
following:

(A) A mobilehome.

(B) A recreational vehicle as defined in Section 18010 of the Health and
Safety Code.

(C) A commercial coach, as defined in Section 18001.8 of the Health and
Safety Code. (D) An off-highway motor vehicle subject to identification
as defined in Section 38012. (E) A manufactured home.

(F) A new vehicle that will be substantially altered or modified by a
converter prior to resale.

(G) A commercial vehicle with a gross vehicle weight rating or more than
10,000 pounds. (H) A vehicle purchased for export and exported outside

' Section 1, Chapter 1253, Statutes of 1994.

2 Vehicle Code Section 232.5. defines brokering as follows: “Brokering” is an arrangement under which
a dealer, for a fec or other consideration, regardless of the form or time of payment, provides or offers to
provide the service of arranging, negotiating, assisting, or effectuating the purchase of a new or used motor
vehicle, not owned by the dealer, for another or other. (Emphasis Added.)
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the territorial limits of the United States without being registered with the
department. (Ismphasis Added.)

A violation of Vehicle Code Section 11713.1 is not only grounds for suspension
or revocation of a dealer’s license — it_is also a criminal misdemeanor.

The law is clear that gross receipts for the sale of a motor vehicle are subject to
tax unless established to the contrary. The burden is on the selling dealer to prove that a
sale is not at retail unless the dealer receives a resale certificate.* However, Revenue and
Taxation Code Section 6092 provides:

6092. The certificate relieves the seller from liability for sales tax only if
taken in good faith from a person who is engaged in the business of
selling tangible personal property and who holds the permit provided for
in Article 2 (commencing with Section 6066) of this chapter. [Emphasis
Added.]

Sales Tax Regulation 1668 (d) provides:

1668 (d). GOOD FAITH. A seller will be presumed to have taken a
resale certificate in good faith in the absence of evidence to the contrary.
If the purchaser insists that he is buying for resale property of a kind not
normally resold in the purchaser’s business, the seller should require a
resale certificate containing a statement that the specific property is being
purchased for resale in the regular course of business. (Emphasis Added.)

Every dealer in the California knows that it is illegal for a non-franchised
dealer/autobroker to purchase a new vehicle for resale. Therefore, how can a franchised
new car dealer in good faith accept a resale certificate from an autobroker incident to the
sale of a new vehicle to the autobroker [assuming the transaction is not exempt pursuant
to paragraph (2) of subdivision (f) of Vehicie Code Section 11713.1] when both parties
know that such a transaction is illegal?

Moreover, in accordance with the provisions of Vehicle Code Section 5906, it is
the custom and practice in this state for a dealer that lawfully sells a vehicle to another
dealer for resale not to register the vehicle with DMV in the purchasing dealer’s name.
Conversely, when a vehicle is purchased by a dealer for use and operation on the

3 See paragraph (10) of subdivision (a) of Vehicle Code Section 11705 and subdivision (a) of Vehicle
Code Section 40000.11.

* Revenue and Taxation Code Section 6091.

* Vehicle Code Section 5906 provides: “When the transferee of a vehicle is a dealer who holds the same
for resale and operates or moves the same upon the highways under special plates, the dealer is not required
to make application for transfer, but upon transferring his title or interest to another person he shall comply
with this division.”
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highways without the use of special plates, the vehicle is usually registered by the selling
dealer with DMV in the purchasing dealer’s name and is presumed by most dealers to be
a taxable retail transaction. It would be inconsistent for a selling dealer to register a
vehicle in a purchasing dealer’s name but for sales tax purposes, characterize the
transaction as a sale for resale.

Conclusion

Because it is crime for a non-franchised dealer/autobroker to purchase a non-
exempt motor vehicle for resale, a new motor vehicle dealer cannot in good faith accept a
resale certificate in such a transaction and thereby relieve itself of the statutory obligation
to remit sales tax on the gross receipts. This being the case, § 0601.50 should be revised
in such a manner to make it clear that a non-franchised dealer/autobroker cannot “paper-
over” an illegal transaction through the improper use of a resale certificate.

Should you have any questions or comments, please do not hesitate to give me a
call.

Very truly yours,

Peter K. Welch
Director of Government

and Legal Affairs

PKW:la
cc: The Honorable Dean Andal
The Honorable Claude Parrish
The Honorable Johan Klehs
The Honorable John Chiang
The Honorable Kathieen Connell
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